Перечень индивидуальных образовательных достижений
Попов Александр Павлович 

	№ п/п
	Вид образовательных достижений
	Описание индивидуальных образовательных достижений
	Подтверждение уровня (факта) индивидуальных образовательных достижений
	Самооценка образовательных достижений (индекс ИОД)
	Примечания

	1
	2
	3
	4
	5
	6

	Достижения в освоении основной образовательной программы
(образовательная активность)

	1
	Уровень успеваемости за весь период обучения

	
	
	СБу=3,1 балла
	СБу=38/13=3,1балла, где
38– сумма оценок за экзамены, курсовые работы, практики, итоговый экзамен и  защиту ВКР;
12 - количество оценок за экзамены, курсовые работы, практики, итоговый экзамен, защиту ВКР

	
	Написание курсовой работы за 1 курс по дисциплине ТГП
	Тема: Пробелы в Российском Законодательстве
	Оригинал курсовой и рецензия
	

	Приложение №6

	
	Написание курсовой работы за 3 семестр по дисциплине КПРФ
	Тема: Принципы гуманизма. Смертная казнь в РФ
	Оригинал курсовой и рецензия
	

	Приложение №7

	
	Индекс ИОД по освоению основной образовательной программы
	3,1 балла
	

	Достижения в системе дополнительного образования
(образовательная активность)

	1
	
	
	
	
	

	
	Индекс ИОД в системе дополнительного образования
	
	

	Достижения в исследовательской и творческой деятельности
(творческая активность)

	1
	
	
	
	
	

	
	Индекс ИОД в исследовательской работе
	
	

	Достижения в общественной жизни
(социальная активность)

	1
	3-е место в соревнованиях по волейболу в кубке Качаеву
	[bookmark: _GoBack]Участие в сборной курса.
	Диплом
	2 балла
	Приложение №1

	2
	3-е место по волейболу в зачете спартакиаде
	Участие в сборной курса
	Диплом
	2 балла
	Приложение №2

	3
	3-е место по волейболу в зачете спартакиаде
	Участие в сборной курса
	Диплом
	2 балла
	

	4
	3-е место на областных соревнованиях по волейболу “Вузы кузбасса”
	Участие в сборной института
	Диплом
	3 балла
	Приложение №3

	5
	Участие во всероссийских соревнованиях объединения «Динамо» по волейболу
	Участие в сборной института
	Диплом
	3 балла
	Приложение №4

	6
	Участие в соревнования на приз генерал-майора Качаева (волейбол)
	Участие в сборной курса
	Диплом
	2 балла
	Приложение №5

	7
	Участие в Чемпионате ФСИН по служебно-прикладным видам спорта в 2017 году
	Участие в сборной института
	Приказ
	2 балла
	Приложение №6

	8
	Участие в соревнования на приз генерал-майора Качаева (волейбол)
	Участие в сборной курса
	Приказ
	0,5 балла
	Приложение №7

	9
	Участие в соревнования на приз генерал-майора Качаева (волейбол)
	Входил в сборную команды по волейболу
	Дипломы прилагаются
	3 балла
	Приложение №8 
Приложение № 9 

	
	Индекс ИОД в общественной жизни
	12 баллов
	

	
	Итого суммарный  индекс ИОД за весь период обучения
	20,6 баллов
	




















Приложение №1
[image: ]

Приложение №2[image: ]
[image: ]Приложение №4
[image: ]
[image: ]Приложение №5
Приложение №6
[image: ]

Приложение №7
[image: ]



Приложение №6
[image: ]
[image: ]
Приложенеи №7
 (
Приложение №7
)[image: ]

Приложение № 8, 9
[image: ][image: ]
�����.pdf
G®EAEPAJILHOE KASEHHOE OFPA3OBATEJIBHOE

YUYPEXIEHME BBICILHET'O OBPA30BAHMS
«KY3BACCKHM HHCTHATYT
®EJIEPAJIBHON CJIYKEbI HCIIOJTHEHUS HAKAZAHWH»

Kadenpa rocy1apcTBEHHO-TPABOBEIX JHCLIUILIHH

Kypcosas pabora

1o AUCLMIUTMHE: TEOPHs rocyJapcTBa H Ipasa

Tema: «IIpobensl B PoccuiickoM 3aKOHOZATENBCTBEY

Baimonaun: Ionos Anexcalap Ilasnosuy

1 Kypc, 5 B3BOA

Hayunsliii pykoBoguTeNb:Maiiop

BHYTpeHHe# cyx6sl E. O. ['aspunios

Kauauaat gpunocodckUx HaykK,

NperonaBaTesib Kagbeggm rocyaapcTBEHHO-

NpaBOBEIX HHCIHINITHH

JlaTa 3aIIuThL: (Qf,_é); 7 /% 2016r.

OueHka:

T. Honoxysueuﬁ /L%‘;

J%f/ 7%
%ﬂ{p&%






O

Copepxanue.

Beegenue.................. e e b eeaneenteatenae e e tanesarsaaaansan PPN, B

I'naBa 1. TeopeTHueckue acnexTsl mpobesioB B 3aKOHOJATENBCTBE. ..............5-14

1.1. IToHATHE Npo6eNa B 3aKOHOHMATEMBCTBE. . .vveuerrierenrerennenennenernennns ceeens 3-8
1.2. Buas! npobenos........ e P 8-11
1.3. Tlpuuuns! riosBneHus Npobenos.......... et e e a et e e 11-14
['naBa 2. YcTaHOBIEHHE H YCTpaHEHHe NPo6eIoB.................... R 1 21
2.1. OtrpanuyeHue npobenoB 0T CMEXHEIX NPAROBBIX ABJEHHIA. ... .... vevennen 14-17
2.2. YCTaHOBJIEHHE MPOGENOB. ...ouvvvvrenerneinrnnennns ettt ee et .18-20
2.3. YcTpaHeHnHe npoGenos.................. e cerrrereannnes 2]-26
3akNlOYEHHE. . ... e e et reeere e eienaenaans 27-28
CIHCOK JTHTEPATYPBL. e .vvvrernrnrneninrnensn e teee e reereerainrennnes.29-30





Brepenne

AxkryanbHocTs  paGoTni 00yC/IOBNEH, CHOXHEIM M  OBILIECTBEHHO
HeoOXOmUMEIi (heHOMeH, uTo Ha TIPOTSHKEHUM BCEro BPEMEHH €ro CyIecTBOBAHHUS
Hay4HBIH MHTEPEC K HEMY HE TOJBKO HE HCUE3AET, HO U BO3pACTAET.

IlpaBo umeer cMbicn u uensocts mis NUYHOCTH, OOLUECTBA, €CH OHO
peaiusyercs. 'naBHoe Ha3HaueHHe HOPM mpaBa cOCTOMT B TOM, 4YTO OHH
TIOMOTalOT ONPEAEIHTE COAEPHAHNE MPaBa CyGBEKTa M TeM CaMBIM cnocobceTByOT
€ro peamusanuu. PeanusoBaTe HopMaTHBHBIE NPEANMCAHNA, CoAep)KaILHecs B
3aKOHaX ¥ IpYTHX HOPMATHBHO-NPABOBBIX 4KTAX, 03HAYAET BOIIOTHTS B XKH3Hb - B
OOIIECTBEHHEIE OTHOIIEHHS, NOBEIeHHE TpaXkiaH - BONIO 3aKOHOJATENs M APYTHX
CyOBEeKTOB npaBoTBopuecTBa, HalpaBleHHyl0 Ha YCTaHOBJIEHHE MpaBONOpAIKA.
Be3 Takoii peanusauun npaso tepser cBoe comuansHoe 3HaY€HHE H Ha3HAYEHHE.

Hepeako npu ycranosnenun IOPHANYECKOH OCHOBEI fNena - Brifope W
aHAJIN3€ JOPHAMIECKIX HOPM, BOSHUKAIOT CHTYALHH, KOIIa NpaBONPHMEHHTENE He
HAXONUT HOPM, PETYIHPYIOLUMX yCTaHOBIeHHbIe (hakTht. Torna paccMaTpHBaeTcs
TaKoe [IOHATHE KaK "npoben B npasey.

Ilpobenst B npaBe BosumkaroT, Kak NpaBUNO, Tam, TIAe ecCTh
MPOTHBOPEYHBOCTE HOPM OJMHAKOBOM CHJIBI, KOIKA ONHA M3 HUX «YHHYTOXKAET»
Apyrywo. IlpoGenbi B 3akoHomaTenscTBe MOMKHEI YCTpPaHATBCA B Mpolecce
NPaBOTBOPYECTBA YTEM BHECEHHA M3MEHEHHH M JOMONHEHHMIl B 3aKOHBI, H3ZjaHHe
HOBEIX, 6oJlee YCOBEpIIIeHCTBOBAHHEIX IOPUIINYECKUX aKTOB.

Ienb kypcoBoii paGoTel H3yuuTh 0COGEHHOCTH npobenoB B poccuiickom
3aKOHOAATENLCTBRE.,

Jna focTHxReHus nannoi K HEOGXOANMO peluTE CIeaYIOLIHeE 3aauH:

- PACCMOTPETE MOHATHE, BHABI H NIPHYMHEI IPOGENIOB B 3aKOHOJATENbCTBRE;

- HCCIIeIoBaTh 0COOEHHOCTH YCTaHOBIEHHS POGENOB;

- H3YYUTh OCOOEHHOCTH  ycTpaHeHHS npoGenoB B poccuiickom

3aKOHOOATEeJILCTRE,
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O6vexrTom u3yuenns sensercs TEOPETHYECKHE aCHEKTHI NPOGesoB B

3aKOHOOATENECTBE

HpemweT HCCJIENOBAHHSA — 3TO NOHATHE npoﬁena B 3aKOHOZATE/NIBCTBE, ero

BHJBL, [IPHYHHE, & TaK e Cocobbl ycTpaHeH s MpoGenos.

Metononoruueckyio OCHOBY HCCJIEAOBAHHSA COCTABHJI METOI MO3HAHMS
COLMAIEHO-TIPABOBLIX M FOCYAAPCTBEHHO-TIPABOBAIX SIBJICHUH, B TOM YHCIIE CaMHX
TEOPHH, UAEH, B X HCTOpHYECKOM PasBUTHH H BMECTE C T€M BO B3aHMOCBI3H,
B3aUMOOOYCNIOBIEHHOCTH, C TOYKH 3PCHUS CBA3W TEOPHH W NPAKTHKH, UCTOPHH U
COBpPEMEHHOCTH.

Crpykrypa xypcosoii PaboThbI: COCTOMT M3 BBeHeHUs, B Heil OTpaXkeHbl
aKTyanbHOCTE TEMEI, LI€/Ib HCCIENOBAHHS, 06BEKT U NpeaMeT KypcoBoii paGoThl;
MepBOH INaBbl, B KoTopoii OTPaXCHBI TEOPCTHYECKHE acleKThl NpobenoB B
3aKOHONATENLCTBE; BO BTOPOH IilaBe, pacKpHITHI YCTaHOBIEHHE M yCTpaHeHHe
npobesoB;, B 3aKNMOYEeHHH NpHUBefieHBl 06oOLIAlONME BHIBOABI MO  Teme
HCCNICROBaHUSA, B CNIMCKE JNHTEPaTyphbl NPHBENEHDI HCTOYHHKH, HCIONL3OBaHHbIE

IPH HamMCaHHU paboTEL





I'naga 1. TeopeTnyeckHe acnekThl Npo6eaoB B 3aKOHOAATEIbCTRE

1.1. HountHe npobena B 3aKOHOAATEIbCTBE

Hu onHa cTpana B MHpe CBOMM 3aKOHOJATENBCTBOM HE B COCTOSHHH YYECTh
Bce MHOrooOpasue OOIIECTBEHHBIX OTHOIUEHHH, KOTOpble HEOOXOAUMBI UIA
TPaBOBOro PerynupoBaHus. Tak 4To xe Takoe npoben B mpase?

CamMo croBo «mpoGen» BeTpeyaeTcss B pyccKoM SI3bIKE JOBOJBHO 4acTo. B
NPSAMOM CMBICIIE «IIpOBeEN» OH ONMpeAensieT Kak «HE3aNnoJHEHHOE MECTO B TEKCTE,
NPOMEXYTOK», B NEPEHOCHOM - KaK «HEJNOCTATOK, YMyLIeHHe». YIylleHHe
XapaKTepu3yeTcs KaK HEHCIIOJIHEHHE JOJDKHOTO, HENOCMOTp, omubka o
HEOPEXKHOCTH, a HEJOCTATOK - KAK HECOBEPUICHCTBO, H3BAH, MOIPEIIHOCTE MIIH
HEMOJIHOE KOMUYECTBO Yero-nubo.

Ilon mpoGenom B npaBe OGBIMHO MOHMMAETCs MOJHOE JHGO YACTHUHOE
OTCYTCTBHE IPABOBOTO PETYNIHPOBaHMA B Tol cdepe OTHOIWIEHHH, KoTopas
00BeKTHBHO TpebyeT pernameHTaUMu M Ge3 OOS3aTENBHBIX A HCIIOMHEHUS
IOpHIHYECKHUX HOPM He MOXET HOPMAbHO (YyHKIHOHUPOBATS.

O mpoGenax B mpaBe MOXHO TOBOPHTb NPEHMYIIECTBEHHO B IEPEHOCHOM
3HaYeHHH Kak 00 OOHOM H3 HEeCOBEPILEHCTB IIpaBa, OTCYTCTBHH B HEM TOTO, YTO
JOJKHO OBITE HEOOXOAUMBIM ET0 KOMIIOHEHTOM.

Ilpyu pasnuveHuM npaBa M 3aKOHA, a TOYHee, NPH TOHR MOCBUIKE, YTO 3AKOH
ABNAETCSA OAHOH U3 (OPM BOIIOUIEHHS NPaBa, TOTUYHee OTBICKHBATH NPOGEIEI B
3akoHozatenscTBe. Ilocnennee moHuMaeTcs B HaHHOM Clyyae IIMPOKO, Kak
COBOKYIHOCTh BCEX HOPMATHBHBIX AKTOB, H3[2HHBIX KOMIIETEHTHEIMH OpPTaHaMH.
Eciu jxe NpHHATE BO BHHMaHHe ODULMANEHOE [IPH3HAHHE B KAYECTBE HCTOYHHKOB
npaBa oObI4aeB H NPELENEHTOB, TO ClleAyeT BECTH Pedb 0 NpoGenax B MO3HTHBHOM

npase Boo61e. '

1 Teopua rocynapctea H npasa: yueGunk / Menexun A.B. - M. Mapxer JIC kopnope#wn, 2012, C. - 48





IIpoben B MO3UTUBHOM NpaBe - 3TO TOT Ciyual, KOra HET HH 3aKOHA, HH
MOA3aKOHHOIO aKTa, HY 06bIuast, HH NpeleieHTa.

I[Ipoben B HOpPMaTHBHO-NPAaBOBOM pEryJNHpPOBAHMH - OTCYTCTBHE HOpM
3aKOHAa H HOPM MOA3aKOHHBIX aKTOB.

IIpoben B 3axoHomaTenscTBe (B y3KOM M TOYHOM CMEICHE 3TOTO CJIOBa) -
OTCYTCTBHE 3aKOHA (aKTa BBICLIEr0 OpraHa BIacTH) BOoDIIe.

IIpoGen B 3akoHe - HeMONHOEe yperymupoBaHHe BONPOCA B JAHHOM 3aKOHE.
TlomoGHo sToMy MOXHO roBopuTh O npofenax B HMHBIX HOPMATHBHBIX AKTax,
obbIvyasx, mpenefesTax. Kak NpaBuio, OTCYTCTBHE MM HENOJHOTA HOPMEI B
AaHHOM aKTe eCThb H ero npoben, U npobes npasa B LEIOM.

Ilono6Ho 3ToMy, MOXHO TOBOPHTE O MpoGenax B HHBIX HOPMAaTHBHEIX
aKTax, oGbluasx, npeneneHTax. Kak npaBuio, oTCyTCTBUE MM HEMONHOTA HOPMEI
B AaHHOM aKTe eCTh H ero npobe, 1 npoben npasa B LenoM.

O6o06was pasiH4HEIE YYEGHUKH MO TEOPHH rocynapcTBa M IpaBa MOMKHO
OCTaHOBHTBCSA HA CNIEAYIOIIUX ONpeNeeHHAX:

IlpoGen B 3akoHOnaTensCTBE - HECOBEPIIEHCTBO 3aKOHa, OTCYTCTBHE
PEallbHOro  comepikaHus, KOTOpPO€ JOMKHO SBNATHCH HEOOXOAHUMBIM ero
kOMIOHeHTOM. HexoTopble BUAAT B npaBe U HaMepeHHbIe NPoGeNbl, YTO IHAYHT -
3aKOHOMATENk CO3HATENBHO OCTABHI BOINPOC, HAXOAAMMHCA B [OJIE €ro 3peHHS,
OTKPBITBIM C LEJIBIO TPEJOCTABHTE €0 pelleHHe TeYeHHI0 BPeMEHH WM OTAaBaj
€ro Ha ycmoTpeHHe mpakTHkd. Heobxomuma Teopernueckas paspaborka
OCHOBaHHH OCTaB/IEHH: 3aKOHOMATE/IEM TEX HIIH HHBIX BOIIPOCOB 63 BHUMAHHL.

IlpoGensl B 3aKkOHOmATENBCTBE - 3TO  CBOEro pona gnedextl H
BONCUIBABICHHE 3aKOHOJATENlA, KOTZA HE OCO3HAIOTCA OOBEKTAMH TNpaBo
PEryINpoBaHusl HHCTHTYTSI, NOANEXKAIIKE 3aKPEIUIEHHUIO B TIpaBe.

IIpoGensi - 310 medeKkTsI cHCTeMBI npaBa, KOraa OTCYTCTBYIOT OTAEJNLHBIE

HOPMEI, a BO3MOXHO U LIeJIble UX COBOKYTTHOCTH. 2

2 Teophs rocynapcTea 1 npasa; yueGHHK fna Bysoe / [Toa. o6w. pen. npod. O.B. Mapreiwmua. M, 2011. C, - 213





ITIpoben B 3aKkoHOHmATENBCTBE - 3TO OTCYTCTBHE KOHKPETHOM HOPMEL,
HeoOXOMMMOH A perjiaMeHTalliHd OTHOLUEHUs, BXONALIEro B cdepy MpaBoBOro
peryJiupoBaHHs.

A.X. bpyTsH, HanpuMep, NMOHUMaeT «OpofeNl B 3aKOHOAATENBCTBE» KaK
OTCYTCTBHE B 33aKOHE peaJbHOrO COHEpXaHUs, KOTOpOe HO/KHO OBITh €ero
HeOOXOAHMBIM KOMIIOHEHTOM. ABTOp AE€/NaeT YNop Ha OTCYTCTBHE HEOOXOAHMOM
HOPMEI B onpenenéHHOM 3aKOHe, a He B CHCTEMe 3aKOHOJAaTelbCTBa, YTO
NPEeACTABNIAETCS HEBEPHBIM, TaK KaK OTCYTCTBYIOINAs B JAaHHOM 3aKOHe HOpMa
MOXET MPUCYTCTBOBAaTh B APYroM 3aKoHe, uTO OyAeT CBHAETENLCTBOBATH O He
CyLIECTBOBAHHHM TMpofesia B 3aKkoHojaresbcTBe. CreloBaTeNbHO, HCIONB3Ys
onpepiesieHie A.X. BpyTsHa, B HEKOTOPHIX CHTYaLHAX MOXHO KOHCTATHPOBATh
Ha/inuue npo6ena, KOTOPOro Ha CaMOM JieNe HeT. >

Taxoxe cnestyer B kadecTBe MpHMepa NPUBECTH TOYKY 3pEHHA Ha npobieMy
npoGenos B npase P.P. Ypaxckoro, xoTopslit Moj npo6enamMu B IpaBe NMOHUMAET
«ITOJTHOE HJIM YacTHYHOE OTCYTCTBME B HCTOYHMKAX MpaBa HOpPM, TNPHHIIHIIOB,
naei, HeoOXOAMMBIX A TPodecCHOHANBHOM OPUAHYECKOH OLEHKH (aKTOB H
CBs3€H, BOSHHKILMX WM CIIOCOOHBIX BO3HHKHYTE B Takoi cdepe o6LIeCTBEHHBIX
OTHOLUEHHH, KOTOpas BXOJMT HIH JOKHA BXOAWTE B cdepy INPaBoOBOTO
perynupoBaHnA». YKa3aHHOE ONpefefieHHe He OTIHYAETCA YETKOCTBIO, [O3TOMY
€ro BpsJl JIH MOXKHO TIPHMEHATEL B HEU3MEHHOM BHJE. Bo-nepBEIX, He COBCEM SICHO,
KaK OTCYTCTBME WJeH B MCTOYHHKAX MOXET NPHBOAUTE K NpolenaM B mpase, TeM
Gonee YTO mNpH OTCYTCTBMHM HEOOXOOHMMBIX HAelH 0083aTeNbHO  JOJDKHEI
OTCYTCTBOBaTb HOPMbI, pacKpelBalIUHe HAeH. Bo-BTophx, K npobeny B mpase
NpHBOOUT HE OTCYTCTBHE HODM, HEOOXOAWMBIX M mnpodecCHOHANBHOM

IOpHIMYECKOH OUECHKM (AKTOB M CBS3EH, a OTCYTCTBHE HOPM, HEOBXOAMMBIX IJIs

3 BpyTan A.X. Ycrpanenne npobenos 3akoHOAATENbCTBA CyaaMH: NpobieMbl TEOPHH H coBpeMEHHOH npaKTHkH //

Cospemetinoe npaso. 2011. C. - 69





YPETYlIHpOBaHUA  peaNbHO  CYLIECTBYIOIIMX  OOIIECTBEHHBIX  OTHOLIEHHI,
HYKI@IOLUXCs B IPaBOBOM PETYJIMPOBAaHHH. |

Kpyr ofwecTBeHHEIX OTHOLIEHHUH, COCTAaBASIOMMX cdepy NpaBOBOTO
PerylnHpOBaHH, YCTaHaBIHBAETCS 3aKOHOJATeNeM AByMs criocoGaMHu.

Bo-nepBbix, kaxnas IOpMAMYECKAs HOpMa PEryIHpYeT OTAENBHBIH BHI
OOIICCTBEHHEIX OTHOIUEHHH, MPH3HAKK KOTOPOFO OIMCHIBAIOTCS B €€ THIOTE3e.
Taxum ofpaszom, kaxnas HopMa UMeEET CBOH «y4acTok» B obmeit cepe npaBoBOro
perynuposanus. CoBOKYMHOCTb MOAOGHBIX «y4acTKOB», eClIH MMETh B BHAY BCe
0e3 HCKIIOYEHHS HOPMBI Kakoil-THGO OTPacid, H COCTABHT oburyto cepy
NpaBOBOTO PEryIMPOBAHMA JAHHON OTpaciH.

Bo-BTOpBIX, Kpyr OTHOIUEHHHl, KOTOpble NPH3HAKOTCA [IpaBOBBIMH,
3aKoHOAaTeNb 3aKperisieT no OTpaciiiM npasa NOCPEACTBOM
CMEUMANH3UPOBAHHBIX HOpM. Takue HOPMEI Npe/iHa3sHAYEHBI JUIS YCTAHOBJIEHHS
Kpyra OTHOIUE€HHH, BXOASAIUX B Chepy NpaBOBOro peryIHpoBaHus.

W3 Beero ckasaHHOTO, MOXKHO 3aKITIOUUTE, 4TO NPOGEll IMEET MECTO, KOTIA C
OHCBHAHOCTBIO MOXHO KOHCTaTMPOBAaTh, YTO ONpEJENEeHHBIH BOMPOC BXOAHT B
chepy nNpaBOBOrO  PEryaMpOBaHMA, AOMKEH pelarscs  IOpUIHYECKUMH
CPEACTBaMH, HO KOHKPETHOE €ro pelleHHe B LEAOM HWIH YacTHYHO He

NpeayCMOTPEHO UJIH NPEAYCMOTPEHO HE NONHOCTEEO.

4 Ypanckuii @.P. K Bonpocy o noHaTHH ¥ BHmax npoGenoe B npase // Becthuk MockoBckoro YHuBepcHTeTa,
Cepna 11. Tpaso. 2009. Ne 5. C. 115.





1.2. Buanl npoGesos

Pasnnyalor nBa ocHOBHBIX BuAa mpoGena - B BHIE MONHOrO OTCYTCTBHSA
KaKoro-ino peryaupoBaHHs OTHOIIEHHH M B BHAE HENONHOrO HMerouerocs
peryinupoBanua. O6a 3THX Buma ABISAIOTCA HaCTOALLMMH, Te M Apyrue Tpebyior
obpallieHHs K HOPMOTBOPYECKHM OpraHam Mo BONIPOCY NPHHSATHA HOBBIX HOPM.

IIpoGensl Moryr GwITe paznnuHOil ¢opmel. Ilpexae Bcero, BeIENSAIOT
npoGensl o BpeMeHH MOSBIEHHA:

- TepBHYHBIE (NEPBOHAYANLHBIE), BOIHHKAIOUIME B pe3yNbTaTe yryleHus
NPaBOTBOPYECKUX OPraHOB, B MOMEHT CO3JIaHHs HOPMaTHBHO-TIPABOBBIX AKTOB, TO
€Tk B TOM ciyyae, Koraa ofcTosTensctBa, TpeGyromue NpaBoOBOroO
PeryIHpOBaHNA, yie CYIeCTBOBANM, HO 3aKOHOAATENb HX MPOMYCTHI, He 06BAN
UX (POPMYNHPOBKAMH HOPMATUBHOTO IPABOBOTO aKTa;

- mocienyrowMe (BTOPUYHEIE), MOABISIOTCA MOCNHE H3JaHHA NpaBOBbIX
aKTOB, B pe3yNbTaTe pa3BUTHA OOIIECTBEHHBIX COLHANBHBIX OTHOLIEHHH,
OMpEeNENIAIOTCA KakK C/e/ICTBHE MOAB/EHHS HOBHIX OOIIECTBEHHBIX OTHOIIECHHI B
NMPEAMETC  NpaBOBOTO  yperyJqdpoOBaHHSA B  pe3YJbTaTe dopmHpoBaHHs
PerynHpyemod  coUMaNnbHOH  cepsl, Ha KOTOPYIo  3aKOHONATENH yxe
paclpocTpaHuil CBOIO BOMIO. B kakoM-To cMbicie mosiBieHHe HOCHEAYIOLINX
NpoGeNoB B  3aKOHONATENBCTBE -  sBIEHUE 3aKOHOMEpPHOE, XOTA s
NMPENOTBPAICHHA TaKMX CHTYalMH J[OKHO HAawiydmuMm obpasom paboraTts
PaBOBOE [IPOTHO3UPOBAHHE. °

MHoOrve [OpPHCTBI BBIENSIOT B 3aKOHONATEJLCTRE «TIpeTHaMEPEHHEIEN
npobenel, ynorpebasomMe AAHHBI TEPMHH B MpaMoM cMmeiciie. O Takux
npobenax MOXHO FOBOPHTB, YTO 3aKOHONATEND YMBIIUIEHHO OCTaBHJ BOINPOC
OTKPBITBIM C LEJIBI0 NPEAOCTABUTE €TI0 paspelleHHe TEYeHHIO BpeMeHH, OT/IAN ero

PEUICHHE Ha YCMOTpEHHME MPaKTHYECKHX opraHoB. CIOOa K& OTHOCSHT cly4aH,

5 Teopua rocynapctaa 1 npapa: yueBHHK nox pea. B.K.Babaega. — M.: IOpucTs, 2011. C. - 97





KOTJa 3aKOH COAEPIKHT yKaszaHus Ha kaxue-mHb6o (akTopEl, KOTOphIE JIeXkaT BHE
ero cdepe peryinpoBaHHs, a [NPUMEHSIONIEMY IIPaBO NpEAOCTABIAETCS
BO3MOXXHOCTb M [IPABO KOHKPETH3HPOBATE abCTPAKTHBIE TOHATHS, YIOTPEOSIEHHEIE
B 3aKOHE,

HeobxoanMocTh B IpaBOBOM YperyJlHpOBaHHY MOXET BO3HUKHYTE H [OCHE
H3JaHHA 3aKoHa. Ecnu Takas HeoOXOAHMMOCTb YK€ CYIIECTBOBAa HAa MOMEHT
MOATOTOBKH W NPOXOX/EHHS 3aKOHONPOEKTA, H 3aKOHOAATENE [10 HEAOCMOTpY €€
He 3aMeTHJ, Npoben Ha3LIBAETCS «HENPOCTHTENbHBIM», «HenpocTHTenbHBINY
npobesi CyIEeCTBYET M B TOM CNydae, KO NpPH H3JaHHH aKTa UTHOPHPYIOTCS
NpaBujla 3aKOHOJATENbHON TEXHHKH, B [IOCNEACTBHE 4ero norpeCHOCTh B
NPaBOBOM peryJdpOBaHHH OKa3bIBAETCHA OXBa4eHHOI HOpMaMH He IOJIHOCTERIO.

«IIpoctutensHeie» npobensl 0OHapY)KUBAIOT cebs B TeX BapHAHTAX, KOTAA
3aKOHOJATEeNlb HE CMOTr NO PasNMYHEIM INPHUYWHAM pPasr/AAETh HWIH [IPEIBHAETH
1I0Tpe6HOCTH B IPABOBOM PErYJIHPOBAaHMH.

Tak xe Heo6XomHMMO OTMETHTb, YTO CYIIECTBYIOT AEHCTBHTENBLHBIE M
MHHMBIE ITpo0eNEl B 33aKOHOAATENBCTRE.

HercTBUTENbHBIN MTPOGEN - 3TO AeHCTBUTENBHOE OTCYTCTBHE HOPMBI NpaBa,
KOTOpass [OJDKHA pEryaMpoBaTh KOHKpPEeTHOe OOIIeCTBEHHOE COLMATIbHOE
OTHOILIEHHE, KOTOpOe He BXOAHWT B cdepy NpaBOBOr0 perynHposaHus. Ero
HeoOX0AUMO OTNHYATE OT MHMMOTO HIH Kaxywierocs rnpobena. JlefcTBHTENbHbII
npoGen MOXKET BO3HHKHYTh C CaMOr0 Hauana [paBOBOrO YPEryJIHpPOBaHHS WM
BCACACTBHE pPa3sBUTHA HOBBIX OTHOILUEHHiH, KOTOpBIE HE MOIJIH OBITH
MpeAyCMOTPEHb! 3akoHoAareNeM. MHUMBIM sBNsieTca mpoben, B ciyyae, Koraa
OMpeAeNIEHHBIH BONPOC HE PEryJIHpyeTcs NMPaBOM, XOTA, [0 MHEHHIO HEKOTODhIX
JIML, TPYHIBI ML, AOJKHBI OBITE YperyIHpoBaHEl HOpMaMH IpaBa,

MHuumele (xaxyiiecs) npoGensl BHITEKAIOT U3 MOHATHIH, KOrAa CYMTAIOT,
YTO OOLIECTBEHHOE COLMANBHOE OTHOWIEHHE NOMKHO OBITh YperylHpoBaHO

NMpaBoOBOi HOPMOH, XOTA Ha CaMOM JeJie OHO BooGIle HAXOAUTCS BHE TOli ciepsl,
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KOTopoe TipaBomM perynupyercs (moGoes, mpyx6a u T. 1m.). O6suHO, Takue

NPEACTABNCHHA XapaKTEPHBI [U1A Jioneit HecBeMyIMX B Ipase.
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1.3. IlIpnunHel nosiBieHns npoGeson

OCHOBHBIMH TIpHYMHAMH NpPOGENOB B 3aKOHOJATENHECTBE MOXKHO HA3BATH
CIENYIOLECE: HENMOJHOE UMM HETOYHOE H3A0XKEHHE HOPMAaTHBHO-TNPABOBBIX
NpeANHCaHHUi; HECOBEPUIEHCTBO 3aKOHOB W HEJOCTATKH IOPHIMYECKOH U
NpaBOTBOPYECKOH TEXHUKH; BBICOKAs AHHAMHYHOCTH OOILECTBEHHBIX OTHOLICHHIL,
OTHOCHTENbHAsA (KOHCEPBAaTHMBHOCTb» MpaBa [0 CpaBHEHHMI0O C AaKTHBHOIM
JANHaMHKOH 06LIeCTBEHHO-COLMANBHEIX OTHOLIeHHN; GeckoHeuHoe pasHoobpasue
peanbHOH JXM3HK; MOSBIEHHE HOBBIX OTHOIUEHHH, KOTOPEIE OTCYTCTBOBAJIM Ha
MOMEHT NMPHHATHA TOH HIIM HHOH HOPMEIL; B pe3yJbTaTe TOTo, YTO 3aKOHOJATENb He
cMor 0GBATE POPMYNHPOBKAMH HOPMATHBHOTO aKTA BCEX JKH3HEHHBIX CHTYaLHH,
KOTOpbIE TpeOyIOT NPaBOBOrO PETY/IHPOBAHHUS.

OrnuuutensHas depra mnpobena B NpaBe COCTOMT B TOM, YTO Te€
takTiyeckue 06CTOATENBCTBA, B OTHOLIEHHH KOTOPBIX OTCYTCTBYET KOHKDETHOE
HOpMAaTHMBHOE fpejnHicaHie, B o0leM M LENOM HNPaBOM YPEryJIHpOBaHBI:
3aKOHOJATENb BBIPAa3sHJI 3[€Ch CBOIO BOJIIO Hepe3 yperylHpOBaHHE aHaNOrHYHBIX
06CTOATENbCTB, 4epe3 ofuiMe HOpPMEI NpaBa, obOwme u OTpacieBsle NpaBOBbIe
NpHUHUMNEL. TakuM 00pasoM, npobensl mpexctasnsioT cofoif cBoero popa
«MpOMyCKH» B NPaBOBOM MPOCTPaHCTBE, B TKAHH HOPHAMYECKUX HOPM, KOTOpBIE
HEXKENaTeJbHBl M B TNPHHLHINE NOMKHBI OBITE MCKIIOYEHB! H3 OOIIEro npaBHia,
a[IeKBATHOT'O MIPaBOBOrO PEryIHPOBAHHSA COLIHANBHOI CepE.

IIpo6ensl MoryT 6BITh pasnauHBIMH. [Ipexae Bcero BBIAEIAIOT npobensl Bo
BPEM NOABIEHHUA: IEPBHYHEIE (NIEPBOHAYANBHEIE), BO3HUKIIHE B MOMEHT U3JaHuUsA
HOPMAaTHBHO-TIDABOBBIX  aKTOB, KaK IpaBUlO, B pe3yjibTaTe YIyIUEHHS
NPaBOTBOPYECKUX OPraHoB, M MocieAyiole (BTOPUYHBIE), MOSBUBILHEC HOCIE
H3[1aHUA IPABOBBIX AKTOB, B NpoOLiecce pa3BUTHs OOILECTBEHHBIX OTHOIIEHHIA.

[Ipobenbt Moryr 6miTh B 3akoHax, B yKasaXx INaBBl IOCYLAapcTBa, B

ITOCTaAHOBNCHHH MpaBHTENBCTBA, B HHCTPYKIUIHH MHHHUCTEpPCTBA. B coorBercTBHH
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CO CTPYKTYPO#i HOPM NpaBa BEIAENAIOT IPOGeN B IUoTese, mpoben B UCIO3HLHH,
ripobes B CaHKUHH,

B npununmune npobensl B mpaBe, Kak M cilydae [IOJHOM NpaBoOBOH
HEYpEerynHpOBaHHOCTH, [HOJDKHBI YCTPaHATECA 3aKOHOJATENEM IO Mepe HX
obHapyxeHus. OnHako, B CHIYy CHCTEMHOCTH NpaBa, TECHOTO B3aUMOAEHCTBHS
SNIEMEHTOB CHCTEMBI NpaBa, Mpoben B NpaBe MOXHO NMPEOAONETH €Il B MpoLecce
peanuialuy MpaBa, a MMEHHO - B TpoLiecce MpaBONpHMeHeHHs. BocnoiHeHune
npoGenoB B mOpae - 3TO chenuduyeckad Qopma (MeTOX) IPHUMEHEHHUS
ACHCTBYIOLLEr0 INpaBa, NpH KOTOPOM IOPHAMYECKOE JeJN0 pellaeTcs B
COOTBETCTBHM C BONeH 3akoHOJaTells, He HalleluleH, OJHAKO, BBIPAXKEHHS B
KOHKPETHBIX FOPHIAHYECKHX NpeaNHCcaHHsX,

Bonpoc o npobGemax B mnpaBe B IOpHAMYECKOHl HayKe BO3HHKAET
MPEUMYLIECTBEHHO B CBA3H C NPHMEHEHHEM M TOJIKOBAHHEM MPaBOBEIX HOpPM, a
TakKe MpPH PpEIIEHHH OOLIEMETONONOTHYECKHX 3afad [paBOTBOPYECKOrO U
NpaBONPHMEHHUTENBHOTO NpoLiecca.

IlpaBo 1m0 comepaHHIO €CTb COBOKYMHOCTH KOHKPETHO OMpENENEHHBIX
NIpaBuIl MOBEACHUA JIoaei.

TTonumanue noHaTHs NpoGen B 3aKOHe HITH MpPaBe LOCTATOMHO CIOXKHOE H
IOPUAHYECKOH IHTepaType HET OOHO3HAYHON €ro TPaKTOBKM, TaK Kak cMelIeHHe
(hakTHYeCKUX OGILECTBEHHBIX OTHOLUEHMUIA ¢ IPABOOTHOLIEHHAMH H, 0co0eHHO, UX
BIJIIOYCHHUE B IOHATHE NpaBa, 3aTPyAHAET yICHEHHE BONPoca o npobenax.

Onpenenss npaBo 4epes HOPMBI HJIH COBOKYIHOCTb HOpM, HeoOXoaHMO
obpaluaTh BHHMaHHe Ha IPUMEHEHHE paBa B 00ILEeCTBEHHBIX OTHOLICHUSAX,

Onuako, MHe 6Bl XOTENOCh OTMETHTE, YTO CYLIECTBYIOT JEHCTBHTENbHEIE H
MHHMEIE Ipo6enEl B Mpase.

Tak, neficTBHTeNnbHBIN NpoGes - 3T0 AeCTBUTENBHOE OTCYTCTBHE HOPMEI
MpaBa, perylupyloed KOHKPEeTHOe OBLIECTBEHHOE OTHOLIEHHE, B TOM Clyuae,
KOT/la TAKOE OTHOLIEHHE BXOAHT B C)epy MpaBoBOro perynuposanus. Ero ciexyer

OTJIHYATh OT MHMMOIO WM Kaxyllerocs mpoGena. JleiictBuTeNbHEl npoGen B
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NIpaB€ MOXET BO3HMKHYTh C Hayalla MpaBOBOIO PErY/IKHPOBAHUSA WM BCIENCTBHE
PasBUTHA  HOBBIX OTHOLUCHHH, KOTOpble HE MOIMH OBITh NpegycMOTpEHEI
3akoHonareneM. [IpoGensl B mpaBe OGBEKTHBHO BO3MOXHBL, a B HEKOTOPBIX
CJTy4asx mpocTo HensGexHsl. ©

BMecte ¢ TeM, meiicTByeT mpaBHNO, 4TO ecnu CyIIECTBYyeT mnpoben, To
HEJB3A Ha JTOM OCHOBAHHM OTKa3aTh B OQHLUUANBHON NpaBOBOH oOLEHKe
TNOBEACHUH JIMLl, OKA3aBIUMXCA B CHUTYalUWH, KOTOpas HaXOZUTCA B cepe
lIpaBoBoro perynuposanui. [Ipobnemartrka gauu opuUHANLEHOI IPABOBOI OLEHKH
CIIOpPHOTO NMPAaBOOTHOLIEHUS, NPexAe BCEro, cylaMH GyAeT paccMoTpeHa MHOIO
HUKe.

Taioke uMeeT 3HaueHHe U TO, 4TO mpaBo OIOCpelyeT He BCE OTHOILIEHHS
MEXIy NOABMH, a TOJbKO HauboJsiee 3HAYMTENBHBIE, NpPHHLMNHaNbHBE. Ho ¢
TEUCHUEM BpeMEHU OZHM COOBITHS MOTYT BEINajaTh M3 Kpyra ero AeiicTBus, a
ApPYTHE, HANPOTHB, BKJIIOYATECA B Hero. Ha rpaHsax conpukocHOBeHHs NpaBoBoii K

He NMPABOBOH Cep MOTYT BOHHKATH "Ienu", HEeCTBIKOBKH, npobernsl.

6. Kocor P.B. AkTyanbHble npoGnemsi TEOPHH TOCYNapcTBa H mNpara: yyeGHoe mnocoGHe.
Tam6o08, 2011. C, - 55
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InaBa 2. Ycranosienne u yctpanenne npoGesos

2.1. OtrpaHnyeHne Npo6e/ioB OT CMEKHBIX NMPaBOBbLIX ABJICHH

IlpobGensl B mpaee TpebyloT BHONHE ONpelNeNieHHbIX JelcTBHH oT
3aKOHOJATEI, Tak U OT NpaBoONpHUMeHuTens. [103ToMy Tax BaXHO OTIPaHHYHTE HX
OT TeX SBJCHHH B MpaBe, KOTOpEIE NEPEKPELIMBAIOTCA ¢ NpobeNaMH, YeM-To
HAlOMHHAIOT HX, CONpPHKacaloTCAd ¢ HHMHM, HO TpebyioT WHBIX meficTBuii. Tem
CaMBIM aKTyaJIH3UpyeTCs Bonpoc o6 ycTaHobneHHH npobenos. Bes ero pewenus
3aTPyAHHUTENBEHO NPHHUMATE MEPEI M0 NpeooNieHHIo npobena, H, Kak cle[CTBHE,
HeNb3s BECTH Peyb O €rQ BOCIIOMHEHHUH.

Heness nytate npoGensl B 3aKOHONATENHCTBE C TAK HA3bIBAEMBIM
KBaNMU(ULUMPOBAHHEIM MOJTYAHHEM 3aKOHOAATENS, KOTAa OH HaMEpEHHO OCTAaBJIIET
BOITPOC OTKPBITBIM, BO3AEPKHBAETCSA OT NPHUHATHA HOPMBI, [IOKA36IBAs TEM CAMBIM
HEXENaHHe ee NPUHMMATB, OTHOCA PELIEHHE AeNa 33 MpeAesbl 3aKOHOAATebHOH
cdepsr. CocTosiHue MPoGENBHOCTH B 3aKOHAX OTIHYAETCA TAKOKE U OT Tex cly4aes,
korja  3aKkoHOJATENb  OTHACT  pelUeHHE  BONPOCOB HA  YCMOTpEHHe
NIpABONMPUMEHHUTENA, KOTAa OH pacCYUTHIBAET, YTO €ro 3aKOHOMATENbHAS BOJI
OyZxeT KOHKpEeTH3MpOBaHa HHEIMY [PaBOBEIMH aKkTamy. B INpaKTHYeCKHX IIarax o
IPEONIONIEHNI0  MPoGeNoB B MNpaBe BO H36EKAHHE NPOM3BOJBHEIX pelIeHuii
HeJIoNyCTHMO cMelleHue npobena ¢ "owubkoii B npase”.’

IIpoGensl MOryT BeTpeuaThcs kak B 3aKOHAX, TAK M B yKa3ax TriaBel
TOCYAapcTsa, B MOCTAHOBNEHMAX IPABHTENBCTBA, B MHCTPYKIMAX MHHHCTEPCTBA.
B coorHomenuu co crpykTypoit HopM npasa pasnu4aioT npobensl B rumorese,
npoGensl B AUCTIO3ULIMH, IPOGEIE! B CAHKIIUM.

Henb3s mytate npoben B 3aKoHOmaTenscTBE C «KBaNnu(pHUIMPOBAHHBIM

MOJIMaHHUEM 3aKOHOHATENA», KOTia OH YMEIIUACHHO OCTABJIAET OTKPBITBIM BOIIpOC,

7 TeopHa rocynapcTsa u nipasa : yueGHoe nocobue / U.B. T puropeesa. - TamGos: Han-so Tam6. roc. TexH. yH- Ta,
2012.-¢c.- 139
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YKIOHACTCA OT NPHHATHS HOPMEI, BEIp@Kas 3THM HEXeNaHHe ee NPHHUMATh,
OTHECA pa3pelleHHe Neja 3a Mpeelib! 3aKOHOAATENbHOM ofnactu. [IpucyTcreue
mpobena B 3aKOHAX OTIAMYAETCA M OT CIy4aeB, KOrAa 3aKOHOAATENb MepeaaeT
PCUICHUE  BOTPOCOB HAa yCMOTPeHHe TMPUMEHAIOLIEr0 HOPMY npaBa H
PacCYNTHIBACT, UTO €ro 3aKOHOJATENBHOE TOXKeNaHHe OyAeT KOHKPEeTH3HPOBAHO
APYTHMH NpaBOBBIMH aKTAMH.

Yawe Bcero npoGensl B npase MyTaioT ¢ "TeMHOTOR" NIPaBOBBIX HOPM, MX
HCACHOCTRIO H COOTBETCTBEHHO IBITAIOTCA PEIINTh NPOGNEMY ITyTEM TONKOBAHHS
npasa. ONHAKO MO CYTH CBOeil TONKOBaHHE [aeT JAIIb TO, YTO CONEPIKUTCS B
HOPME, H HHYET0 HOBOTO B €€ COJiep)KaHHie IPHBHOCHTD He JODKHO.

B rmpakTHke mno npeogonenuro nmpobefa B mpase Bo H3GexaHuHe
HETIPABOMEPHOTO pEIICHHs HElPHEMNIEMO CMeIUeHHe npobenia ¢ «olMbKoi B
fipase». XOTs B HEKOTOPOM OTHOLIEHHH OHH MOTYT H COBNAcThb, MPUMEHSAIOLIEMY
HOpMY NpaBa He pa3pellieHO 3aHMMAaTbCH HCIpaBiCHHEM 3aKOHOLATeNbCTBa. OH
06s13aH CrienoBaTe eMy A0 TeX NOp, NOKA AAHHBI BOIMPOC HE YPETYAHPYETCH B
YCTaHOBJICHHOM 3aKOHOM NOPSAJIKE.

B Takom cnoxHoM nene, kax NpaBOTBOPYECTBO, TPYAHO H30EKaTh
BEPOATHEIX omHMOOK. B obuieM, «owmbka B mpaBe» o3Hauaer HEMNpaBUJIBHYIO
OLUEHKY peaJIbHO CYIIECTBYIOIUUX YCIOBUH M BHIpaKEHHE HA 3TOH OCHOBE He TOM
3aKOHOAATENbHOH BOJH, KaKylo Hafo GbUT0 61 OTPasHTh B HOPMaTHBHO-TIPaBOBBIX
aktaX. IIpu GnmsxoM paccMoTpeHuH «ommnbka B npase» OymeT UMETE MecTo B
Clyqae, Korja HOpPMOTBOpYECKMH OpraH OLIHGOYHO MOJATaeT, YTO KaKHe-THGO
B3aHMOOTHOILICHHS HE TMOANEeKAT IOPHAHYECKOMY BO3JEHCTBUIO; BO3IMOIKHO
000JTHCH KOHKPETHOrO NpaBa B Mpolecce ero NPUMEHEHHA; OHO0YHO OCTaBJAeT
PCIICHHE BOIIpOCA HAa YCMOTPEHHE NPHMEHSIONIEro HOpMy NpaBa; 3aKpennser
HOpMY, Oe3 e€ HeoGXoaUMOCTH.

Tyt xe xoTenock Gbl MOAYEPKHYTE, 4TO Npo6eNbl OTIHYAETCS OT OIIHOKH, B

TOM cClIydae, Korja gaHHbIe (bal(ml{ecxne B3aHMOOTHOILUIEHHA YpErynHpoBaHEI, HO
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B CHITy H3MEHCHHS BPEMEHH, HOBEIX MNOTPeOGHOCTEHl M HHTEpPecoB NpaBOBOE
YPerynupoBaHHe OKa3bIBaeTCA HEIPaBUIILHBIM.

IIpaBoBbie NOCNEACTBUA B Cily4asX KBANH(HIMPOBAHHOTO MOTYAHHS TAK 3KE
He HacTynawT. Ecin 3akoHonmareNb He NPOABMJ NONOXKHTENBHON BOJH Ha KX
perynnpoBaHne, 3TO BOBCE HE O3HAYAET, YTO OH NMPOSBHI OTPULATENLHYIO BOJIO
(370 KkacaeTcs, mpexne Bcero, AAMHHHCTPATHBHOTO M YTOJIOBHOT'O

3aKOHOJaTeILCTBA).





17

2.2. YcTraHoBnenHe npoGesioB

Heo6xoauMocTs npHHATHA HOBBIX [TPaBOBBIX HOPM peAKO ObIBAET OYEBHIHA
cama no cebe. Yame tpebyrotcs mokasatenscrsa. Beg COBOKYITHOCTb [eHCTBHI,
AOKA3BIBAIOLIMX HAIH4YHe npobena, H COCTAaBASET OCHOBHOE co/iepiKaHHe
ACATENIPHOCTH MO YCTaHOBJEHHIO TipofeNa B 3aKOHO#AaTenbCTEe. B Xojle HaHHO}
NeATENEHOCTH HEOGX0IHMMO ONIPECNTHTE, MOXET JIH npeanonaracMas noTpebHOCTE
B NIPaBOBOM PEryJIHPOBaHHH SIBIATHCS MHHMOI, OfIpeJie/IeHHOH HeNpaBHAbHBIMH
OLUCHKAMH HCXOQHOM CHUTyalMH, peanbHa JM MOTPEGHOCT B HOpMax Tpasa,
obecreuyenHa 1M oHa CYWIECTBYIOLIMMH COLMANbHBIMH H 5KOHOMHYECKHMMU
YCIIOBHAMH XKU3HH, HMEIOTCS JIH HOPMBI, PEryNHPYIOIHE JaHHbIE obLecTBeHHEIE
OTHOLICHHA, KOTOPbIE HCKIIOYAIOT HajluKe Npobena, He SBNSeTCs I OTCYTCTBHE
HaHHOH HOPMBI «KBANHMUIHPOBAHHEIM MOTYAHHEM NpaBa», KOrAa 3aKOHOAATENb
HE TpOABUII OTPULATENHHOH BOJIM Ha PEryJIHPOBaHHE MAHHBIX (bakToB U cobbrTHii
NOCPEACTBOM NpaBa. b

YcranoBneHue npobenos He 3HAYHUT, YTO HX HeoOXONHUMO BBIHCKHBATE.
Yame Bcero obHapyxenne npobena BcTpewaeTes ma NpaKkTHKe, Korja
NPUMEHAIONIWH HOPMY TMpaBa CTANKHMBAeTCH © OTCYTCTBHEM HODMBI 3aKOHa,
MpaBOBOro HMHCTPYMEHTAa, KOTOpPBIE JOJKHEL PETYIHPOBATE €ro BO3HUKIIME
TNPaBOOTHOLIEHHA, OTBEYaTh Ha BCE BCTABILHE nepen HUM Bomnpochl, Jlns
3aKOHOAATENIA MOABNAECTCS HE OJHH, OTHENbHBI Cly4adl, a pAng BO3HHKLIMX
OTHOMWeEeHHH. TaxuM 06pa3zoM, B 0CHOBHOM IOpUJIHYECKas MPaKTHKA MHTAET HIEH O
CYLIECTBOBAHHH NPOGENOB M HEOGXOAMMOCTH HX ycrpaHenus. Kpurepuamu mis
YCTaHOBJEHHA NMPOBENIOB CAYXAaT: HEOBXOMHMOCTS NIPaBOBOTO peryaHpOBaHHUA, He
MPOTHBOpE'Ke TPEOOBAaHUAM NelCTBYIOILMX 3aKOHONATENECTRA 1 NPaBOBBIX HOPM;
Hay4HOH M NpaBoOBOH MOJMTHKU 3dKOHOJATeNA B BHJE KPUTEPHS ONpeneseHus

npobena; Bone rocymapctea Ha co3ganue HeOOXOANMEIX HOpM.

8 Yetsepuxon B.C. AIMHHHCTPaTHBHOE Npaso. - M.: Hopma, 2010. C. - 123
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HestensHocTs no  ycranopneuo npoGenoB HanmpsAMylo cBs3zaHa ¢
IIpaBOTBOPYECTBOM:  yCTaHOBIEHUe npobenoB u  ux ycTpaHeHHe |
1IPaBOTBOPYECTBO COOTHOCATCH MeXAy coBoif  Kak HENOE M ero YacTe;
HeOOXOAMMOCTE  BHECEHHs B KOMNETEHTHBIA  rocymapcTBeHHBIi oprax
MHHLHATHBB 06 H3AAHHH NIPaBOBOTO aKTa, KOTOpBI HOMmKeH ByeT HOBEIe, elme He
YPCrynupoBaHHblE OGILNeCTBEeHHEIe OTHOIICHHSA;  OCYIUECTBIEHHE MPOBEpPKH
00OCHOBAHHOCTH  3asIBJIEHHOrO 3aKOHOLATENEHOTO  MpeNoxKeHns; pa3paGoTka
POEKTAa  HOPMATHBHOTO aKTa, OQUUHANbHOE odpopMieHHe rumoTessl o
CYMECTBOBAHMY Mpobena, mocTpoeHus IYyTH €ro yCTpaHeHHS; OZHOBpPEMEHHOE
OKOHYATeNIbHOE YCTpaHEHHE M YCTAaHOBJEHHe npobena o3HayaeT NpHHATHe
HOPMaTHBHOTO aKTa.

Bo Bpems mpouecca ycramosnenus npobena obs3arensHo HCCIIEAYIOTCS
MaTEpHAIILHEIE, 0BLIECTBEHHEIE NPaBOBbIe OTHOLLEHHE, KOTOpBIE TIpeALIeCTBOBAIU
MOABICHUIO TOMY HJIM HHOMY HOPMaTHBHOMY aKTYy H TpebyioT ero U3JlaHHe,
COAepxaHHe JeficTBYIomero 3aKOHOZAATEeNbCTBA, [TPaBOTBOpYeCcKas HeATENBHOCTS,
TNIpaBONPHMEHHUTENbHAS TPAaKTHKA, COBOKYNHOCTb MpAaBOBOH [ICHMXONOTHU K
HIEOJIOTHH.

Ecnu paccmatpusats KKIYl0 yKasaHHyI0 obnacTe No3HaHMil, MoxHO
yOemuThCsa, 4To B OmHHX cepax npeumymecTsenHoe 3HavenHe OyAyT uMmeTh
METORB!  (POPMANIBHO-IOPHAHYECKOrD HCCIIENOBaHKi, B ODYrHX - KOHKDETHO-
COLIMOJIOTHYECKOToO.,

DopMaNbHO-IOpPUAMYECKHUii METOA  mpexctasiser  coboit  ocoByro
COBOKYIHOCTE CriocoGoB aHann3a u o6paboTky Bcero COAEPXKAHUA NEHCTBYIOLIEro
33aKOHONATENBCTBA. 32 OCHOBY B HAHHOM ciyyae OepyT uMCTO noruueckue,
A3BIKOBBIE a Takke abGCTpakTHbie CTOPOHBI, KOTOPBIE BBIPAXAIOT CTPYKTYpHEIE
3aKOHOMEpPHOCTH TpaBa. K (hopManbHO-rOpHAHYECKHM CpPeACTBaM MO)XHO OTHECTH
Croco0b!  TONKOBaHMs rmpasa, SaKIIOYEHHA IO aHANOTHH, OT GONBHIEro K
MEHBIIEMY H OT MeHbLIEro K GONBIIEMY, OT YacCTHOro K o0IIeMy, OT ycloBHif k

CIICACTBHIO U 06paTHO, 3aKNIOYEeHUA 110 IIPOTHBONONOXXHOCTH U Ap.
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IIpu ucnonb30BaHMK AaHHBIX cpencTs cinefyeT MMETh BBHUAY, YTO AAaHHEIE
PHEMBI M CDEICTBA HCMONB3YIOTCA B GONbILIEH CTENeHH NPH YCTAHOBNEHUM
HEMOMHOTE! OTHENBHBIX HOPM, HODMATHBHBIX aKTOB. AKTYaJBHOCTb H3aHHsA
npo6ebHOro 3aK0HA 0Ka3EIBAETCS B OCHOBHOM, COLIHOJIOrHYECKHMH CpPEICTBaMH.
Bce cpencTBa MoryT 6bITh mpuMeHeHb! I YCTaHOBJIEHHA KaK «O0O0BEKTHBHBIX»,
TaK M «CyOBEKTHBHBIX», NEepBOHAYAIGHBIX K NocneayiouMx npobesos.
«TexHuyeckue» npoGensl O6HAPYKHBAIOTCA TOJNBKO (opManbHO-I0rHIeCKUMH
cpeactsamMu. He Bce mpoGens! mMoryT 6bITh yCTaHOBREHB! Ha OCHOBE OYEBHIHO
BBIDQXEHHOIro TpeGoBaHMA HOpM mnpaBa. YacTo mnosBIseTcs HeOOX0AUMOCTB
00pallleHHs He TONBKO K OMHOM, HO M K HECKONLKMM HOpMaM MJIH KO Bceii
COBOKYITHOCTH HOPM, K MOTHMBY HX H3[aHHf, a HHOIJa Jaxe K OTpacieBbIM H
o6wKM npHHLKMnaM npasa. Bee TPUEMBI HCIOMIB3YIOTCS TOJNBKO COBMECTHO JPYT C
ApPYTOM 1 IOTIONHSAOTCS COLUONOrMYEeCKMMH HCCIIEeNOBaHHAME.

Cpens  0GBEKTOB  KOHKPETHO-COLMOOTUYECKHX METOROB M CpeiCTB
yCTaHOBNEHHA npobenoB ocoboe MecTo 3aHHMAaeT cynebHas H afIMUHHCTPAaTHBHAS
npaktuka. K MeTonaM KOHKpETHO-COLHOMOrHYEeCKoro UCCNEJIOBAHUS OTHOCATCS
Habmonenue, aHKETHPOBAaHHE, IKCIIEPUMEHT, HHTEPBBIOHPOBaHHE,
CTATUCTUMECKMH aHANW3, ONpOC, NPOrHO3UPOBAHHE. [Ipy  ycranosneHun
HECOBEPINEHCTRA MNpPAaBOBOTO aKTa HeoOXoauMo yCTa@HaBIUBATh, BXOAAT JIH
(akTHUeCKHe O6CTOATENHECTBA B 0GNacTs [IPaBOBOrO BO3feHCTBHA. IMeHHO 3TO

XapaKTEPH3yeT TBOPYECKUH XapaKTep NpaBoNpHMEHHTENbHOM NeSTebHOCTE.
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2.3 Ycrpanenue npo6Geson

B mpakruueckoii gmestenpHocTu CYWIECTBYET NPaBHIO, YTO €CIH EeCTh
npoben, To HeNb3s% Ha 3TOM OCHOBAHMM OTKa3bIBaTh B OQUUUANBHON NpaBoBoii
OLCHKe NPaBOOTHOLIEHHIA JIHL], OKA3aBLIUXCH B CHTyalllii, KOTOpasi PHCYTCTBYET
B cepe mnpasoBoro perynupoBanus. OCHOBHOIl M ecTecTBeHHBI yTh s
HMOJHOTO yCTpaHeHMs npobena - 3To NPUHATHE HOBO npaBoBol Hopmel. Ho 310
«OUCHB NONTHE MyTH», BEAb 3aKOHOLATENh HE MOMET HETIPEPLIBHO, B CPOYHOM
TNOpANke BOCHONHATL "ABIPEI" B npaBe, menaeT 3To OH NOCTENEHHO, ycTpaHas
CaMbl€ CYIIECTBEHHEIE H3 HUX.

Csoeobpasuie npumenenue fipaBa npu npobene 3akmouaercs B ToM, 4To
371€Ch HeoOXoaHMO;

a) YCTaHOBHTH, BXOAHT IH JNaHHOE 00CTOATENBCTBO B cdepy npasooro
PETYJMPOBaHHs, HYXKHO JIH HaTh eMmy TOPHAHYECKOE 3HAYEHHE M PaspelIuTh 1o
CYLLECTBY;

6) onpeaenuTs, MOXHO N AONMYCTUTH B AAHHOH OTPAC/IK NIpaBa HPHMEHEHHeE
KaKHX-THO0 HHAMBHUAYANTBHEIX IIPAaBOBBIX CPEACTB BOCHOJIHEHMS npoberna,
KOTOpEIE B fanbHeiuwieM GyayT npuMeHens: NOCNEHHX NOBCEMECTHO U HET JIM Ha
9TOT CHET CHELHANILHOTO 3anpenieHus 3aKOHOATENS;

B) 0OHapyXHTb HMeHHO TO NEpCOHANIEHOE IPaBOBOE CpEeACTBO, KOTOpoe B
AAHHOM  OTIpe/IE/IEHHOM cllyyae gBNseTes HaHIYYIIUM € TOYKHM 3peHus
lopuaudeckoro obecrnevenus BapeUpYIOIMXCS NOTpebHOCTelH coLuans ol KU3HHU,
3allHTE! MpaB, ¢BOOOJA M 3aKOHHBIX MHTCPECOB CTOPOH JaHHBIX OTHOLIEHHHA,
YKpENNeHus 3aKkOHHOCTH M npaBonopagxa.

Ilpobensl  BosmuKaroT mocTosHHO M ¥MX Heo0XONHMMO omepaTHBHO
BOCTIONHATB, npeononesats. s sTuX ueneii CYINECTBYET HHCTHUTYT MpaBOBOl
aHanoruM. MaHHeI Tepmun B [IepeBOAe C JIaTHHCKOro ob603HayaeT nojaoOue,

CXOACTBO, COOTHOILLIEHHE 4yero-nudo ¢ yem- jmbo. B JaHHOM Cllydae pe4ds HAET O

9 Teopua rocynapcrea u npasa / Heanos A.A., Usanos B.I1, - M.: IOunTH-fana, 2012. C. - 85
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CXONCTBE NPABOBEIX HOPM H PEryNHpYeMbIX MMM OTHOLIEHMiL. 3agava aHanoruu
3AKTIOYAeTCA B paspelleHHH CHTYalHMIo, He NPeayCMOTPEHHOH 3aKOHOM, TakHM
00pa3oM, KaKuM paspeiun 6pl eé 3aKOHOAaTeslb, CYAs O TOMY, Kak OH peillaeTr
ApYrue cxoxue curyauun. Heobxoanmo uto6e! 3akoHonaTens ycTpaHsan npoben, a
NPHMEHAIONIHH NPAaBOBYIO HOPMY - BOCTIONHSI €0 I npeojonesan. B ocHoy
AHANOrUH MOJIOXHAH NPEANONOKEHHE, YTO BCe TNPaBOBbIE OTHOILEHHS, KOTOPBIE
CXOAHBI MexRny coboii B OCHOBHEIX CBOMX NpH3HAKAaX M YepTax, pellaroTcs
OAnHakoBO. Ho NpH 3ToM 06s3aTensHBIM U HEOGX0MHMEIM YCIIOBHEM SBJISETCS TO,
4TO MNOJJIeXalHH paspellleHHI0 Ciyyaif, foJbkeH HETNPEMEHHO BXOZHTH B KPYT
PErYJHpYEMBIX NPaBOM OTHOLIEHUIT, ADYTHMH CclloBaMH, HaXoOMJcs B Mpepenax
IOPHIAM1ECKOro noss. AHanorus npaea aGcooTHO HENPHMEHHMA K MOPaJIbHBIM
OTHOLLCHHUAM.

IIpaBo ycrpanenus onpenenennoro npo6ena ocylLiecTBsETCS He MHAaYe Kax
B TpeAenax HOPMOTBOPYECKOH KOMIETEHLHH OpraHoOB, KOTOphlie OymyT
BOCMONHATE npoben. KomneTenTHsie HOpMEI 0603HaYa0T FPaHHUIbl KeATENBHOCTH
110 ycTpaHeHH:0 npobenos anst oboro opraua.

Hcxons u3 atoro, CIERYCT, YTO KaXABIH HOPMOTBOPYECKUil OpraH HajeneH
NIpABOM Ha yCTpaHeHHe MNpoGena B CBOMX COGCTBEHHEIX aKTax, H3JaHHLIX B
COOTBETCTBHH C €ro KommeTeHied. Kaxnpiii OpraH BMpaBe yCTpaHWTH Npober,
BO3HHKAIOUIUH 110 NPHYHHE MOABIEHHS HOBEIX COLUANbHEIX OTHOLIEHHI, KOTOpEIE
TpebyIoT npaBoBoro PETyTHPOBAHHA H OTHOCATCS K cepe AeATeNbHOCTH AaHHOTO
oprasa,

B 1opHcnpyeHuny BBIAESIOT TpH criocoba npeofoneHus npoGenos:

1) ananorus 3akoua;

2) cybcnnnapHoe npuMeHeRHe npaBa;

3) ananorus npasa.'’

10 Teopun rocynapctaa u npasa / Anexcees C.C., Apxunoe C.H. u ap. - M. Hopwma, 2011. C. - 367
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B ofwem Buxe atu Tpu cnoco6a YCTpaHeHHsA Npo6eNoB B npaBe CBOAATCH K
ABYM, Tak Kaxk CyOcumHapHoe NpHMeHeHHe 1IpaBa - 3TO pa3sHOBHAHOCTH AHANOIHH
3aKOHa,

B nepBoM cnyuae otsickupaercs u NPUMEHSAETCA CXOHast ¢ APYTHMH HOpMa
38KOHA HITH HHOTO HOPMATHBHOIO aKTa,

AHajiorus  3akoua TIPEACTaBIACT  CcOOOH  pemeHHe  KOHKpeTHOTO
TOPHIHYECKOTO fesia Ha OCHOBE HpaBOBOii HOPMBI, pacCUMTAaHHOMH He Ha NaHHEI, a
Ha CXOJHBIE CTyyaH,

AHanorus 3akoHa npeanonaraer coboneHns psja yciosuii:

a) HanuuKe obueii NpaBoBOH YperynupoBaHHOCTH JAHHOIO Clnyyvas,

6) otcyTcreHe agexBarHoil IOpHAHYECKOH HOPMBEI;

B) CYIECTBOBAHHE AHAJIOTHYHOI HOPMEI, T. €. HOPMBI, B THIIOTe3e KOTOpO
yKasaHbl OGCTOATENBCTBA, AHANOrMYHBIE TEM, € KOTOPBIMH CTOJNKHYICS
NpaBonpuMennTent. CXONCTBO IOpHAMYECKHX }akToB Kak pas M mozBojser
3a/ICHCTBOBAaTh AUCTIO3ULIHIO AHANOHYHO HOPMEI.

Cy6cununaproe npumenenue paBa - 3T0 crnoco6 npeomoneHus npobena,
Tipp KOTOPOM MpaBONpPHMEHHTEBHOE PCILCHHE NPHHUMAETCS Ha OCHOBE HOPMBI
U3 Ipyroit oTpacnu npaea.

AHanorus mpaea - 310 cHocob fipeonionenus mpobena, mpH xoTopom
NPaBONIPHMEHHTENBHOE PEILIeHHe NPHHUMAETCS Ha OCHOBE OGLIEro CMbICHA U JyXa
3aKOHOAATENLCTRA.

AHanorus npasa IpeacTaBnser coboii MeHee TOMHBI NpHeM peleHus
IOPHIOHYECKOrO Aena 10 aHaJoOrHH § lipennaraet cobirogenne cremylommx
YCJIOBMI:

a) HaTM4He obmes MPaBOBOH yperyNHpOBaHHOCTH JaHHOTG clyyas;

6) orcyTcraue anexparhoii IOpHAHYECKOIH HOPMEI;

B) OTCYTCTBHE aHAJIOTHYHO HOPMS5!I nipasa. !

11 Ceipbix B. M. «Teopua rocysapcrsa u npasa: YueGHHK 1uia By30B» - 3-¢ n3n, M.:3A0Q 10cTHunndopM, 2010,
C.113
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Kax yxe 6bin0 CKa3aHo, B OTOH CHTyauuu npasonpuMenHTens JOJDKEH
HCXOOHTE W3 CMBICTIA M IyXa 3aKOHOMATEJbCTRA. Ha npaktuke 310 o03nayaer
HCTIONIB30BaHHE NPHHLUMIOB - 06X, MEXOTpacneBsIX, OTpacieBbIX, MPHHLKIOB
MHCTHTYTOB, KOTOpHIE 3aKpenieHbl B NpaBe M TaKk HIH HHaYe OTPaKAIOT
3aKOHOMEPHOCTH MIPeAMETa H MEXAHU3MA NPaBoOBOro perynMHpoBaHus.

Ilox ananorweit sakowa, B YaCTHOCTH B Tpa){AaHCKOM 3aKOHOJaTeNbCTBE,
[IOHUMAaeTCs npHMeHeHHe K COOTBETCTBYIOLIEMY — OTHOLIEHHIO  3aKOHa,
PETYJIHPYIOINEro CXOAHBIE OTHOIIEHMUS. IpuMeHsATBCH NOMKEH TOABKO 3aKOH, a He
KaKo#-nmu60 HHoii HOPMATHBHBIH aKT, B TOM 4YHCJe Yka3 Ilpesugenta PO u
NlocTaHoBNeHHe [IpaBuTenncTsa PD. K 1HCTY CXOIHBIX OTHOCSATCS, HampHMep,
OTHOWIEHHA, BO3HHKAIOILHE M3 PErynHpyeMOro 3aKOHOM OHOTHITHOIO JIOTOoBOpa
(morosopa  nompsgHoro THIA, NIOrOBOpa, CBA3AHHOTO C  MONB3OBAHMEM
HMYILECTBOM, H T.II.).

llon  amanorueii paBa  3MeCb  MOHHMAETCH  NpHMEHeHHe K
COOTBETCTBYIOUIEMY OTHOLIEHHIO OBMMX Hayay H CMBICIA rpaxOaHcKoro
34KOHONATeNBCTBA C YYETOM TpeGOBaHHI] AoBpocoBecTHOCTH, pPasyMHOCTH H
CNIPaBENJIMBOCTH, KOTOPBIMM JOMIKHE] PYKOBOACTBOBAThECA CYOBEKTH! AAHHOrO
OTHOLLICHHS. AHANOTHA NpaRa MpHMeHsETCH NIPH HEBO3MOXKHOCTH MCIIOIB30BAHKUS
aHAJIOTHH 3aKOHa.

O6wmme Havana u cMeictoBoE Ha3HA4CHHE rPaXKAaHCKOTO 3aKOHOAATE/bCTRA
akperuiens! B cr. 1, 2 T'K. Kpome TOTO, NPH NpPHMEHEHHH AaHANIOTHH npasa
PaBOOXPAHHTENBHBIE OPraHBl OJMIKHEL NOJIE30BATECA M APYTUMH  O6IUMH
TIOJIOXNEHUAMH, ComepkamuMucs B K,

Tpebosauus AobpocoBecTHOCTH, PasyMHOCTH W cnpaBeAnMBoOCTH,
NpeabsBiAsgeMEle Kk cy6bekTam OTHOIIEHMH, moANajalOMX mox nelicTBhe
aHAllOTHM TIpaBa, ONpenesioT XapaKkTeép noBeAeHHS CyOBEKTOB =B Hepuon
BOSHHKHOBEHHA H CYLNECTBOBAHMA NaHHBIX OTHOWEHHi. "JloGpocoBecTHoCTh"
O3Ha4aeT (PaKTHYECKYIO YeCTHOCTE CYOBEKTOB B uX NnoBeneHnH, "pa3yMHOCTR" -

OCO3HaHHe MPaBOMEPHOCTH CBOEro NOBEACHHS, "CNIPaBeTUBOCTE" - COOTBETCTRHE
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TMOBEACHHSA CYyOBEKTOB FOCMOACTBYIOIUM B 001IECTBE MOpPANBHO-3THYECKHM |
HPaBCTBEHHKIM HOpMaM.

Ecnmu  xomnerenTusiii OpraH pelaeT fAen0 B COOTBETCTBHH  C
HPCANMCaHUAMH HOPMBI, perynupylomeli HauGonee CXOIIHblE (aHANOrUYHbIE)
OOILECTBEHHBIE OTHOIIEHH’S, TO B NAHHOM Chy4ae HMEET MeCTO aHaJOrus 3aKOoHA.
[lpu 3TOoM npuMensemas HOpMa IpaBa JaHHOE OTHOLIEHHE HEINOCPEeACTBEHHO He
perynupyet. OHa perynupyert apyrue, Ho 6im3KHe, poACTBEHHEIE OTHOMIEHHS.,

Bo Bropom, xorma ue OOHapy)KMBaeTCs Haxe H CXONHOI HOPMBI, JeJo
Pa3pElIaeTC! Ha OCHOBE U B COOTBETCTBUH C 00LIMM JYXOM, CMBICIOM,
IPHHIUHTIAMK NEACTBYIOLIETo NpaBa. AHaIOr|s Npasa - 3T0 NPUHATHE PEIEHUS 110
KOHKPETHOMY A€Nly Ha OCHOBE OOGLIMX NPHHUMIIOB M CMBICA npaBa. AHanorus
TpaBa MPUMEHAETCA TOrAa, KOrja NpH HanHduy npobena HEBO3IMONKHO nonobpars
CXOZRHYIO, aHAJIOTHYHYIO HOPMY IIpaBa.

HouatHo, uyTO0 B Takoit CHTyalUHH ocoboe 3HayeHHe npuobperaer
TIpaBOCO3HAHKE, IOPHAMYECKAd KyAbTYpa H NPOoeCcCHOHANTH3M cyzaeil. B Hay4IHOI
fTHTEpaType Bhliensetrcs eule cyGcumuapHas, Wi JMONONHHTENBHAA, AHAIOTHS.
Cy6cunuaprolt naspisaeTcss Takas dHANOTHA, KOTAa CyA OpH pPaccCMOTPEHUH,
HAIpUMep, Ipa)KAaHCKOro JeJia PUMEHSIET CXONHBIE HOPMBI H3 JIDYTHX OTpacnei
npasa (aAMHHHCTPaTHBHOTO, CEMEHHOT0, TpYA0BOTO, (PHHAHCOBOrO H T. I.).

Ilpumenenne npaea no amanormu B COBpEMEHHBIX TOCYJapcTBax
OTpPaHUYEeHO.

Huctutyr ananoruu me AeHCTBYET B yrosoBHOM npase, xoTa npobensl B
HEM TOXe BO3HHKAIOT, HO OHH YCTPaHAIOTCA 3aKOHOAATENbHEIM ITyTéM, Hanpumep,
B CTapoM YrojloBHOM KoJeKce He 6bUIo CTaTbH, INpexycMaTpHBaroLeii
OTBETCTBEHHOCTE 32 TOPTOBIIO JNIOJABMH, TOMIA KAK B HOBOM 3TOMY IOJIOKEHHIO
COOTBETCTBYET CT. 152 YK P®D. CnenosarensHo, npobes B 3aKOHOJATENECTRE Gh1T

HKBHAHPOBaH. CT. 245 HoBoro VK Pd IIpEAyCMaTpHBAET HaKa3aHHe 33 XKeCTOKOe
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obpallleHHe ¢ XMBOTHEIMH, TOrza Kak B CTapoM OHa OTCYTCTBOBana. 3HAYHT,
rnpoGest 3anonuew. 2

Cywecteylor u npyrue NpUMEPEL. B yronoBHOM npase amanmorus me
IPUMEHAETCA  MNOTOMY, 4YTO  JAaHHas OTpacib  mNpaBa  HMCXOAMT M3
OCHOBOMONAralomeN HAEH: HEeT MpecTyIUIeHHs Ges yKa3aHHA Ha TO B 3aKOHe.
Ilpectynnennem npusmaetcs  Tonnko TaKkoe JedHHE, KOTOpoe npAMo
fpenycmotpero VK, u cnenosarensho, yronmosmas OTBETCTBEHHOCTH MOYKET
HaCTYNUTh TONIBKO O 3apaHee OpeayCMOTPEHHOMY AeficTBrIO,

Haunas uges npusHana pcemu AEMOKPaTHYECKMMH NPaBOBBIMH CHCTEMaMHu
H 3alMuaer cBoboly NHYHOCTH. B 0CTaibHEIX OTPac/iiX NpaBa NPHMEHAETCH
aHanorust. Boobuue, npasosas aHanorns Bo3moxma BCIORY, rlie HEeT CEeIHAaNLHOrO
3alpenieHus.

Ilpumenenne npasa no awanoruu me O3Ha9aeT NMPOHM3BOJILHOTO peLIeHHS
KOHKPETHBIX Jen. Peiwlenue 3necs npHHuMaercs B COOTBETCTBHH C NPHHIMIAMH
3aKOHHOCTH M CHPaBeJIHBOCTH.,

Cobcrsenno rosops, npobiiema ycTpaHenus npoGenos B paBe 110-pa3HoMy
PEIIACTCA B PasfIMYHBIX OTPAC/IX 3aKOHOAATENbCTRA. DT oBycnosneno npexge
BCEro METOLOM yperyIMpOBaHMS TEX WITH HHBIX NpaBOOTHOIUEHAUI B TOM HIIH MHOI
OTPaC/IH MIpaBa, LEHHOCTBIO OXPAHAEMBIX 3aKOHOM OTHOILEHHH, npeaMeToM
perynuposaHus.

Heobxoaumo otmeruts Te YCIIOBUA, NP KOTOPBIX JOMYCKAETCA YCTPaHEHHUS
npobenos B npase.

Bo-nepsrix, mns ycramomnenus npobena HemocTaTOuHO 0bHapyXHTE
OTCYTCTBHE WM HEMONHOTY HopMm. ClemyeT nokasaTh HeoOXomumocTe Hx

CYWIECTBOBAHHUA B NEHCTBYIONIEH cHeTeMe npasa,

12 Xponamok B.H, «Teopua rocyaapctea npasa» VueGuuk ans BY3os, 3-e minanpe Aon. u ucnpabnenHoe.,
«Hureperinmny, "Omera-JI", 2012 1. C. -¢.- 75
13 Xponamok B.H. «Teopua rocynapersa u npasa» YueGuuk ans BY3os, 3-e waganue Jon. H HCnpaBReHHOeE.,
«Hntepcinpy, "Omera-J1", 2012 r, C. - ¢. - 76
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Bo-BTOpsix, Heo6xomumo YCTaHOBHTb, 4TO (HaKThl, NpPHU3BaHHEIE GBITH
YPETYNUPOBAaHHBIMH, HaXOHATCA B cdepe NMpPaBoBOro Bo3zeHcTBuA. [IpaBoBomy
BO3NEHCTBHIO  TIOABEPralOTCA  JIHIUL  Te OOILIECTBEHHbIE  OTHOLLEHHS,
PETY/IMpOBaHNe KOTOPBIX 0O6BEKTHBHO BOIMOXKHO, SKOHOMHUYECKH H HNOJUTHYECKH
Heobxommumo.

B-TpeTbux, HyxHO NOMHHTS, ITO B KOXIOM OTAENBHOM Cllyyae MpHMeHeHHe
ReHCTBYIOWHX HOPM K HENPEeAYCMOTPEHHEIM MMH (hakTaM HIIH HENPUMEHEHHE
HOpM, (aKTH4ecKH yTpaTuBLINX CHITY, NOIDKHO OBITh KOHKPETHO H YeTKo
OnpelieNICHO 3akoHONaTenbCTBOM. B uHTepecax 3akoHHOCTH TpebyeTcs ueTkad

PerilaMeHTalA yclioBHH H obacTy HCTIONB30BAHMA aHAIIOTMH 3aK0HA H ITpasa.
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3aknouenne

W3 Beero Bhie ckasaHHOTO, MOXHO CReNaTe BBIBOM, YTO MOHUMAaHHE
NOHATHA Npobena B 3aKoHe WM MNpaBe JOCTATOYHO CJIO)KHOE H B IOPHAMYECKOL
ATEpaType HET ONHO3HAYHOH €ro TPaKTOBKH, TAaK KaK CMeLICHe thaxTHYeckx
OOLIECTBEHHBIX OTHOLLEHHI C NPaBOOTHOIIEHHAMH H, 0COOEHHO, HX BKJIIOYEHHE B
TIOHATHE 1IpaBa, 3aTpyAHSET YsCHEHHE BOTIpoca 0 nipobenax.

I'oBops o npo6ene B npase kak o HemonHoTE ACHCTBYIOIMX aKTOB, HEb3s
KOHCTATHPOBATb HEMONHOTY 3aKOHA, €CNH [OHUMATh e KaK HECOOTBETCTBHE
COAEPXaHHs, JIOTHYECKOro CMEIC/Aa H GYKBAaNBHOrO CMBICTIA, BBIPAXKEHHOIO B €ro
TEKCTyalbHOH (opme, YCTPAHAEMOTO [yTEM TONKOBAHMS,

Ycranoenenue mpoGena [IPECNCYET NPONOIKEHHE lieNielt TONKOBaHMS Ha
HOBO# CTYNIEHH JIeTAIH3aIHH. IIpu ycTaHOBNEHHM HEMONMHOTE! AKTOB HeobxoauMo
ONPENENATE, BXOAT M (aKTHYECKHE OGCTOATENHCTBA B cdepy npasosoro
BO3NEHCTBHA. UMmeHHO 3T0 XapaKkTepH3yeT  TBOpYeCKHH  xapakTep
NPaBONPUMEHHTENBHOM NeATENBHOCTH.

B Hame Bpems Bce nacToifuupee MpoABNAET ceba HeoGXOAUMOCTE BBeaeHUs
HOBBIX HOPMAaTHBHO-NPAaBOBEIX peLIeHHH B 3aKOHOJATENbCTBO, MOPOMISHHAS
U3MCHEHHEM OOIIECTBEHHOM XU3HM, HOBBIMH notpebHOCTAMH 0BIIECTBEHHOIO
Pa3BHTHA (IKOJIOTHYeCcKas 6e30MacHOCTb, PHIHOYHbIE OTHOIEHHMS | T. a.).

Hna 3axoHomaTens Beerma aKTyallbHO BBIABHTE, YNIOBUTH, OTHICKATh NPaBO B
KM3HH H OTPENENHTB, IOKPHIBAET JIM 3aKOHOAATEILCTEO BBISIBJIEHHOE NPaBO HNH B
HEM NPHUCYTCTBYET Npoben u HeoGXoaumo MPHHATH HE3aMe/UIHTENbLHEIE MEpEI 110
H3/1aHUI0 HEOOXOAUMBIX 3aKOHOAATENBHBIX AKTOR,

Heobxonumo oTMeTHTs M Texmmueckue HEAopaboTKH mpoliecca H3maHUs
3aKOHA: XaOTHYHOCTh B (HOPMHpOBaHHH 3aKOHOJATeNbCTRA, HeOoNpaBAaHHAs
NOCNIEIHOCTE B NMOATOTOBKE IPOEKTOB  BAKHEIX NpaBOBBIX  peINeHHIA,

HrHOpHpOBAaHHE  BEIPaGOTAHHBIX  NPAKTHKOM NpaBOTBOPYECTBA  NpPaBHN
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3aKOHOMATEeJNIBHOH  TEXHMKHM,  HENOCTaTK¥ B IVIRHHPOBAHMH  IpaBo-
NOATOTOBHTENBHOM PabOTHI U T. 1.

Bo MHorux ciyyasx 3akoHOmpoekTsI roToBsTCS Hacnex, 6e3 BAYMUYHBOIA,
BHHMaTeNbHOH NpopabOTKH HOPMATHBHEIX NOKYMEHTOB, aHAIH3a NPOTrHO30B
addeKkTHBHOCTH, COOTBETCTBYIOILIHX 3KOHOMHYECKHX, (HHAHCOBEIX,
OKOJIOTHIECKHX M HHBIX pacyetoB. He pemku ciyuau, xorma I ocynapcTBeHHast
JlyMa 3a ONMH HEHb NPUHMMAET HECKONBKO 3aKOHOB. To OTpaXkaeTcsi Ha
PaBOBOM  Ka4eCTBE  3aKOHA,  YMEHBIIAET  MpPECTIK  3aKOHA,  ero
001me06s3aTeNEHOCT,  CHOCOGCTBYeET ONpaBAAHHIO JJIA WTHOPHUPOBaHHUS W
HapyllleHHs HOpPM IipaBa.

B 3akmoyeHus xorenocs 6k OTMETHTS, YTO npoben B 3aKOHOAATENbCTBE -
9TO OTCYTCTBHE HOPMBI B paBe Kak TakoBoii. ITpo6nema eme obocTpsieTcs H TeM,
1TO Takee OTCYTCTBHE HOPMBI MpaBa BCerIa OGHapyKHBAaeTCA B CAMBIL
HEMOAXOAALIMH MOMEHT: KOIAa BO3HMKAeT HacyllHas noTtpebHOoCTE B
YPETY/IMpOBaHHA  NpaBoOTHOUICHHH. CriefloBaTenbHo, OCHOBHaA Harpyska
BOCIIONHEHHS  mpo6enoB  npuxomutes  Ha OpraHel,  NPHMEHSIONIHE
3aKOHONATENLCTRO, TIPEX/IE BCETO Ha CYIbL

Koneuno, B rocynapctsax He GbiBaeT 3akoHomarenscTea Ges npobenos, HO
pewats npobneMy umu, XoTs Gbl, CY3UTH paMKH ee OTPHLATENBHOI'0 BO3/EHCTBHSA
MOXHO MyTeM CBOEBPEMEHHOIO pearHpoBAHHA 3aKOHOMaTels Ha pa3NiyuHEEe
M3MCHEHUA OXBATHIBAEMBIX MPABOM OTHOLIEHMH, HA BO3HHMKHOBEHHE HOBBIX
OTHOWIEHWH H yNpasJHeHWe CTaphIX. CBOEBPEMEHHOCTE BBEHEHHA HOBBIX
TIPABOBBIX HOPM M HEZROMYIUEHHE OLIKGOK - CyLIECTBEHHbIE (hakTOpEl peleHus

AaHHOW npobJieMsl,
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Brepenne

AxkryanbHocTs  paGoTni 00yC/IOBNEH, CHOXHEIM M  OBILIECTBEHHO
HeoOXOmUMEIi (heHOMeH, uTo Ha TIPOTSHKEHUM BCEro BPEMEHH €ro CyIecTBOBAHHUS
Hay4HBIH MHTEPEC K HEMY HE TOJBKO HE HCUE3AET, HO U BO3pACTAET.

IlpaBo umeer cMbicn u uensocts mis NUYHOCTH, OOLUECTBA, €CH OHO
peaiusyercs. 'naBHoe Ha3HaueHHe HOPM mpaBa cOCTOMT B TOM, 4YTO OHH
TIOMOTalOT ONPEAEIHTE COAEPHAHNE MPaBa CyGBEKTa M TeM CaMBIM cnocobceTByOT
€ro peamusanuu. PeanusoBaTe HopMaTHBHBIE NPEANMCAHNA, CoAep)KaILHecs B
3aKOHaX ¥ IpYTHX HOPMATHBHO-NPABOBBIX 4KTAX, 03HAYAET BOIIOTHTS B XKH3Hb - B
OOIIECTBEHHEIE OTHOIIEHHS, NOBEIeHHE TpaXkiaH - BONIO 3aKOHOJATENs M APYTHX
CyOBEeKTOB npaBoTBopuecTBa, HalpaBleHHyl0 Ha YCTaHOBJIEHHE MpaBONOpAIKA.
Be3 Takoii peanusauun npaso tepser cBoe comuansHoe 3HaY€HHE H Ha3HAYEHHE.

Hepeako npu ycranosnenun IOPHANYECKOH OCHOBEI fNena - Brifope W
aHAJIN3€ JOPHAMIECKIX HOPM, BOSHUKAIOT CHTYALHH, KOIIa NpaBONPHMEHHTENE He
HAXONUT HOPM, PETYIHPYIOLUMX yCTaHOBIeHHbIe (hakTht. Torna paccMaTpHBaeTcs
TaKoe [IOHATHE KaK "npoben B npasey.

Ilpobenst B npaBe BosumkaroT, Kak NpaBUNO, Tam, TIAe ecCTh
MPOTHBOPEYHBOCTE HOPM OJMHAKOBOM CHJIBI, KOIKA ONHA M3 HUX «YHHYTOXKAET»
Apyrywo. IlpoGenbi B 3akoHomaTenscTBe MOMKHEI YCTpPaHATBCA B Mpolecce
NPaBOTBOPYECTBA YTEM BHECEHHA M3MEHEHHH M JOMONHEHHMIl B 3aKOHBI, H3ZjaHHe
HOBEIX, 6oJlee YCOBEpIIIeHCTBOBAHHEIX IOPUIINYECKUX aKTOB.

Ienb kypcoBoii paGoTel H3yuuTh 0COGEHHOCTH npobenoB B poccuiickom
3aKOHOAATENLCTBRE.,

Jna focTHxReHus nannoi K HEOGXOANMO peluTE CIeaYIOLIHeE 3aauH:

- PACCMOTPETE MOHATHE, BHABI H NIPHYMHEI IPOGENIOB B 3aKOHOJATENbCTBRE;

- HCCIIeIoBaTh 0COOEHHOCTH YCTaHOBIEHHS POGENOB;

- H3YYUTh OCOOEHHOCTH  ycTpaHeHHS npoGenoB B poccuiickom

3aKOHOOATEeJILCTRE,
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i)

O6vexrTom u3yuenns sensercs TEOPETHYECKHE aCHEKTHI NPOGesoB B

3aKOHOOATENECTBE

HpemweT HCCJIENOBAHHSA — 3TO NOHATHE npoﬁena B 3aKOHOZATE/NIBCTBE, ero

BHJBL, [IPHYHHE, & TaK e Cocobbl ycTpaHeH s MpoGenos.

Metononoruueckyio OCHOBY HCCJIEAOBAHHSA COCTABHJI METOI MO3HAHMS
COLMAIEHO-TIPABOBLIX M FOCYAAPCTBEHHO-TIPABOBAIX SIBJICHUH, B TOM YHCIIE CaMHX
TEOPHH, UAEH, B X HCTOpHYECKOM PasBUTHH H BMECTE C T€M BO B3aHMOCBI3H,
B3aUMOOOYCNIOBIEHHOCTH, C TOYKH 3PCHUS CBA3W TEOPHH W NPAKTHKH, UCTOPHH U
COBpPEMEHHOCTH.

Crpykrypa xypcosoii PaboThbI: COCTOMT M3 BBeHeHUs, B Heil OTpaXkeHbl
aKTyanbHOCTE TEMEI, LI€/Ib HCCIENOBAHHS, 06BEKT U NpeaMeT KypcoBoii paGoThl;
MepBOH INaBbl, B KoTopoii OTPaXCHBI TEOPCTHYECKHE acleKThl NpobenoB B
3aKOHONATENLCTBE; BO BTOPOH IilaBe, pacKpHITHI YCTaHOBIEHHE M yCTpaHeHHe
npobesoB;, B 3aKNMOYEeHHH NpHUBefieHBl 06oOLIAlONME BHIBOABI MO  Teme
HCCNICROBaHUSA, B CNIMCKE JNHTEPaTyphbl NPHBENEHDI HCTOYHHKH, HCIONL3OBaHHbIE

IPH HamMCaHHU paboTEL





I'naga 1. TeopeTnyeckHe acnekThl Npo6eaoB B 3aKOHOAATEIbCTRE

1.1. HountHe npobena B 3aKOHOAATEIbCTBE

Hu onHa cTpana B MHpe CBOMM 3aKOHOJATENBCTBOM HE B COCTOSHHH YYECTh
Bce MHOrooOpasue OOIIECTBEHHBIX OTHOIUEHHH, KOTOpble HEOOXOAUMBI UIA
TPaBOBOro PerynupoBaHus. Tak 4To xe Takoe npoben B mpase?

CamMo croBo «mpoGen» BeTpeyaeTcss B pyccKoM SI3bIKE JOBOJBHO 4acTo. B
NPSAMOM CMBICIIE «IIpOBeEN» OH ONMpeAensieT Kak «HE3aNnoJHEHHOE MECTO B TEKCTE,
NPOMEXYTOK», B NEPEHOCHOM - KaK «HEJNOCTATOK, YMyLIeHHe». YIylleHHe
XapaKTepu3yeTcs KaK HEHCIIOJIHEHHE JOJDKHOTO, HENOCMOTp, omubka o
HEOPEXKHOCTH, a HEJOCTATOK - KAK HECOBEPUICHCTBO, H3BAH, MOIPEIIHOCTE MIIH
HEMOJIHOE KOMUYECTBO Yero-nubo.

Ilon mpoGenom B npaBe OGBIMHO MOHMMAETCs MOJHOE JHGO YACTHUHOE
OTCYTCTBHE IPABOBOTO PETYNIHPOBaHMA B Tol cdepe OTHOIWIEHHH, KoTopas
00BeKTHBHO TpebyeT pernameHTaUMu M Ge3 OOS3aTENBHBIX A HCIIOMHEHUS
IOpHIHYECKHUX HOPM He MOXET HOPMAbHO (YyHKIHOHUPOBATS.

O mpoGenax B mpaBe MOXHO TOBOPHTb NPEHMYIIECTBEHHO B IEPEHOCHOM
3HaYeHHH Kak 00 OOHOM H3 HEeCOBEPILEHCTB IIpaBa, OTCYTCTBHH B HEM TOTO, YTO
JOJKHO OBITE HEOOXOAUMBIM ET0 KOMIIOHEHTOM.

Ilpyu pasnuveHuM npaBa M 3aKOHA, a TOYHee, NPH TOHR MOCBUIKE, YTO 3AKOH
ABNAETCSA OAHOH U3 (OPM BOIIOUIEHHS NPaBa, TOTUYHee OTBICKHBATH NPOGEIEI B
3akoHozatenscTBe. Ilocnennee moHuMaeTcs B HaHHOM Clyyae IIMPOKO, Kak
COBOKYIHOCTh BCEX HOPMATHBHBIX AKTOB, H3[2HHBIX KOMIIETEHTHEIMH OpPTaHaMH.
Eciu jxe NpHHATE BO BHHMaHHe ODULMANEHOE [IPH3HAHHE B KAYECTBE HCTOYHHKOB
npaBa oObI4aeB H NPELENEHTOB, TO ClleAyeT BECTH Pedb 0 NpoGenax B MO3HTHBHOM

npase Boo61e. '

1 Teopua rocynapctea H npasa: yueGunk / Menexun A.B. - M. Mapxer JIC kopnope#wn, 2012, C. - 48





IIpoben B MO3UTUBHOM NpaBe - 3TO TOT Ciyual, KOra HET HH 3aKOHA, HH
MOA3aKOHHOIO aKTa, HY 06bIuast, HH NpeleieHTa.

I[Ipoben B HOpPMaTHBHO-NPAaBOBOM pEryJNHpPOBAHMH - OTCYTCTBHE HOpM
3aKOHAa H HOPM MOA3aKOHHBIX aKTOB.

IIpoben B 3axoHomaTenscTBe (B y3KOM M TOYHOM CMEICHE 3TOTO CJIOBa) -
OTCYTCTBHE 3aKOHA (aKTa BBICLIEr0 OpraHa BIacTH) BOoDIIe.

IIpoGen B 3akoHe - HeMONHOEe yperymupoBaHHe BONPOCA B JAHHOM 3aKOHE.
TlomoGHo sToMy MOXHO roBopuTh O npofenax B HMHBIX HOPMATHBHBIX AKTax,
obbIvyasx, mpenefesTax. Kak NpaBuio, OTCYTCTBHE MM HENOJHOTA HOPMEI B
AaHHOM aKTe eCThb H ero npoben, U npobes npasa B LEIOM.

Ilono6Ho 3ToMy, MOXHO TOBOPHTE O MpoGenax B HHBIX HOPMAaTHBHEIX
aKTax, oGbluasx, npeneneHTax. Kak npaBuio, oTCyTCTBUE MM HEMONHOTA HOPMEI
B AaHHOM aKTe eCTh H ero npobe, 1 npoben npasa B LenoM.

O6o06was pasiH4HEIE YYEGHUKH MO TEOPHH rocynapcTBa M IpaBa MOMKHO
OCTaHOBHTBCSA HA CNIEAYIOIIUX ONpeNeeHHAX:

IlpoGen B 3akoHOnaTensCTBE - HECOBEPIIEHCTBO 3aKOHa, OTCYTCTBHE
PEallbHOro  comepikaHus, KOTOpPO€ JOMKHO SBNATHCH HEOOXOAHUMBIM ero
kOMIOHeHTOM. HexoTopble BUAAT B npaBe U HaMepeHHbIe NPoGeNbl, YTO IHAYHT -
3aKOHOMATENk CO3HATENBHO OCTABHI BOINPOC, HAXOAAMMHCA B [OJIE €ro 3peHHS,
OTKPBITBIM C LEJIBIO TPEJOCTABHTE €0 pelleHHe TeYeHHI0 BPeMEHH WM OTAaBaj
€ro Ha ycmoTpeHHe mpakTHkd. Heobxomuma Teopernueckas paspaborka
OCHOBaHHH OCTaB/IEHH: 3aKOHOMATE/IEM TEX HIIH HHBIX BOIIPOCOB 63 BHUMAHHL.

IlpoGensl B 3aKkOHOmATENBCTBE - 3TO  CBOEro pona gnedextl H
BONCUIBABICHHE 3aKOHOJATENlA, KOTZA HE OCO3HAIOTCA OOBEKTAMH TNpaBo
PEryINpoBaHusl HHCTHTYTSI, NOANEXKAIIKE 3aKPEIUIEHHUIO B TIpaBe.

IIpoGensi - 310 medeKkTsI cHCTeMBI npaBa, KOraa OTCYTCTBYIOT OTAEJNLHBIE

HOPMEI, a BO3MOXHO U LIeJIble UX COBOKYTTHOCTH. 2

2 Teophs rocynapcTea 1 npasa; yueGHHK fna Bysoe / [Toa. o6w. pen. npod. O.B. Mapreiwmua. M, 2011. C, - 213





ITIpoben B 3aKkoHOHmATENBCTBE - 3TO OTCYTCTBHE KOHKPETHOM HOPMEL,
HeoOXOMMMOH A perjiaMeHTalliHd OTHOLUEHUs, BXONALIEro B cdepy MpaBoBOro
peryJiupoBaHHs.

A.X. bpyTsH, HanpuMep, NMOHUMaeT «OpofeNl B 3aKOHOAATENBCTBE» KaK
OTCYTCTBHE B 33aKOHE peaJbHOrO COHEpXaHUs, KOTOpOe HO/KHO OBITh €ero
HeOOXOAHMBIM KOMIIOHEHTOM. ABTOp AE€/NaeT YNop Ha OTCYTCTBHE HEOOXOAHMOM
HOPMEI B onpenenéHHOM 3aKOHe, a He B CHCTEMe 3aKOHOJAaTelbCTBa, YTO
NPEeACTABNIAETCS HEBEPHBIM, TaK KaK OTCYTCTBYIOINAs B JAaHHOM 3aKOHe HOpMa
MOXET MPUCYTCTBOBAaTh B APYroM 3aKoHe, uTO OyAeT CBHAETENLCTBOBATH O He
CyLIECTBOBAHHHM TMpofesia B 3aKkoHojaresbcTBe. CreloBaTeNbHO, HCIONB3Ys
onpepiesieHie A.X. BpyTsHa, B HEKOTOPHIX CHTYaLHAX MOXHO KOHCTATHPOBATh
Ha/inuue npo6ena, KOTOPOro Ha CaMOM JieNe HeT. >

Taxoxe cnestyer B kadecTBe MpHMepa NPUBECTH TOYKY 3pEHHA Ha npobieMy
npoGenos B npase P.P. Ypaxckoro, xoTopslit Moj npo6enamMu B IpaBe NMOHUMAET
«ITOJTHOE HJIM YacTHYHOE OTCYTCTBME B HCTOYHMKAX MpaBa HOpPM, TNPHHIIHIIOB,
naei, HeoOXOAMMBIX A TPodecCHOHANBHOM OPUAHYECKOH OLEHKH (aKTOB H
CBs3€H, BOSHHKILMX WM CIIOCOOHBIX BO3HHKHYTE B Takoi cdepe o6LIeCTBEHHBIX
OTHOLUEHHH, KOTOpas BXOJMT HIH JOKHA BXOAWTE B cdepy INPaBoOBOTO
perynupoBaHnA». YKa3aHHOE ONpefefieHHe He OTIHYAETCA YETKOCTBIO, [O3TOMY
€ro BpsJl JIH MOXKHO TIPHMEHATEL B HEU3MEHHOM BHJE. Bo-nepBEIX, He COBCEM SICHO,
KaK OTCYTCTBME WJeH B MCTOYHHKAX MOXET NPHBOAUTE K NpolenaM B mpase, TeM
Gonee YTO mNpH OTCYTCTBMHM HEOOXOOHMMBIX HAelH 0083aTeNbHO  JOJDKHEI
OTCYTCTBOBaTb HOPMbI, pacKpelBalIUHe HAeH. Bo-BTophx, K npobeny B mpase
NpHBOOUT HE OTCYTCTBHE HODM, HEOOXOAWMBIX M mnpodecCHOHANBHOM

IOpHIMYECKOH OUECHKM (AKTOB M CBS3EH, a OTCYTCTBHE HOPM, HEOBXOAMMBIX IJIs

3 BpyTan A.X. Ycrpanenne npobenos 3akoHOAATENbCTBA CyaaMH: NpobieMbl TEOPHH H coBpeMEHHOH npaKTHkH //

Cospemetinoe npaso. 2011. C. - 69





YPETYlIHpOBaHUA  peaNbHO  CYLIECTBYIOIIMX  OOIIECTBEHHBIX  OTHOLIEHHI,
HYKI@IOLUXCs B IPaBOBOM PETYJIMPOBAaHHH. |

Kpyr ofwecTBeHHEIX OTHOLIEHHUH, COCTAaBASIOMMX cdepy NpaBOBOTO
PerylnHpOBaHH, YCTaHaBIHBAETCS 3aKOHOJATeNeM AByMs criocoGaMHu.

Bo-nepBbix, kaxnas IOpMAMYECKAs HOpMa PEryIHpYeT OTAENBHBIH BHI
OOIICCTBEHHEIX OTHOIUEHHH, MPH3HAKK KOTOPOFO OIMCHIBAIOTCS B €€ THIOTE3e.
Taxum ofpaszom, kaxnas HopMa UMeEET CBOH «y4acTok» B obmeit cepe npaBoBOro
perynuposanus. CoBOKYMHOCTb MOAOGHBIX «y4acTKOB», eClIH MMETh B BHAY BCe
0e3 HCKIIOYEHHS HOPMBI Kakoil-THGO OTPacid, H COCTABHT oburyto cepy
NpaBOBOTO PEryIMPOBAHMA JAHHON OTpaciH.

Bo-BTOpBIX, Kpyr OTHOIUEHHHl, KOTOpble NPH3HAKOTCA [IpaBOBBIMH,
3aKoHOAaTeNb 3aKperisieT no OTpaciiiM npasa NOCPEACTBOM
CMEUMANH3UPOBAHHBIX HOpM. Takue HOPMEI Npe/iHa3sHAYEHBI JUIS YCTAHOBJIEHHS
Kpyra OTHOIUE€HHH, BXOASAIUX B Chepy NpaBOBOro peryIHpoBaHus.

W3 Beero ckasaHHOTO, MOXKHO 3aKITIOUUTE, 4TO NPOGEll IMEET MECTO, KOTIA C
OHCBHAHOCTBIO MOXHO KOHCTaTMPOBAaTh, YTO ONpEJENEeHHBIH BOMPOC BXOAHT B
chepy nNpaBOBOrO  PEryaMpOBaHMA, AOMKEH pelarscs  IOpUIHYECKUMH
CPEACTBaMH, HO KOHKPETHOE €ro pelleHHe B LEAOM HWIH YacTHYHO He

NpeayCMOTPEHO UJIH NPEAYCMOTPEHO HE NONHOCTEEO.

4 Ypanckuii @.P. K Bonpocy o noHaTHH ¥ BHmax npoGenoe B npase // Becthuk MockoBckoro YHuBepcHTeTa,
Cepna 11. Tpaso. 2009. Ne 5. C. 115.





1.2. Buanl npoGesos

Pasnnyalor nBa ocHOBHBIX BuAa mpoGena - B BHIE MONHOrO OTCYTCTBHSA
KaKoro-ino peryaupoBaHHs OTHOIIEHHH M B BHAE HENONHOrO HMerouerocs
peryinupoBanua. O6a 3THX Buma ABISAIOTCA HaCTOALLMMH, Te M Apyrue Tpebyior
obpallieHHs K HOPMOTBOPYECKHM OpraHam Mo BONIPOCY NPHHSATHA HOBBIX HOPM.

IIpoGensl Moryr GwITe paznnuHOil ¢opmel. Ilpexae Bcero, BeIENSAIOT
npoGensl o BpeMeHH MOSBIEHHA:

- TepBHYHBIE (NEPBOHAYANLHBIE), BOIHHKAIOUIME B pe3yNbTaTe yryleHus
NPaBOTBOPYECKUX OPraHOB, B MOMEHT CO3JIaHHs HOPMaTHBHO-TIPABOBBIX AKTOB, TO
€Tk B TOM ciyyae, Koraa ofcTosTensctBa, TpeGyromue NpaBoOBOroO
PeryIHpOBaHNA, yie CYIeCTBOBANM, HO 3aKOHOAATENb HX MPOMYCTHI, He 06BAN
UX (POPMYNHPOBKAMH HOPMATUBHOTO IPABOBOTO aKTa;

- mocienyrowMe (BTOPUYHEIE), MOABISIOTCA MOCNHE H3JaHHA NpaBOBbIX
aKTOB, B pe3yNbTaTe pa3BUTHA OOIIECTBEHHBIX COLHANBHBIX OTHOLIEHHH,
OMpEeNENIAIOTCA KakK C/e/ICTBHE MOAB/EHHS HOBHIX OOIIECTBEHHBIX OTHOIIECHHI B
NMPEAMETC  NpaBOBOTO  yperyJqdpoOBaHHSA B  pe3YJbTaTe dopmHpoBaHHs
PerynHpyemod  coUMaNnbHOH  cepsl, Ha KOTOPYIo  3aKOHONATENH yxe
paclpocTpaHuil CBOIO BOMIO. B kakoM-To cMbicie mosiBieHHe HOCHEAYIOLINX
NpoGeNoB B  3aKOHONATENBCTBE -  sBIEHUE 3aKOHOMEpPHOE, XOTA s
NMPENOTBPAICHHA TaKMX CHTYalMH J[OKHO HAawiydmuMm obpasom paboraTts
PaBOBOE [IPOTHO3UPOBAHHE. °

MHoOrve [OpPHCTBI BBIENSIOT B 3aKOHONATEJLCTRE «TIpeTHaMEPEHHEIEN
npobenel, ynorpebasomMe AAHHBI TEPMHH B MpaMoM cMmeiciie. O Takux
npobenax MOXHO FOBOPHTB, YTO 3aKOHONATEND YMBIIUIEHHO OCTaBHJ BOINPOC
OTKPBITBIM C LEJIBI0 NPEAOCTABUTE €TI0 paspelleHHe TEYeHHIO BpeMeHH, OT/IAN ero

PEUICHHE Ha YCMOTpEHHME MPaKTHYECKHX opraHoB. CIOOa K& OTHOCSHT cly4aH,

5 Teopua rocynapctaa 1 npapa: yueBHHK nox pea. B.K.Babaega. — M.: IOpucTs, 2011. C. - 97





KOTJa 3aKOH COAEPIKHT yKaszaHus Ha kaxue-mHb6o (akTopEl, KOTOphIE JIeXkaT BHE
ero cdepe peryinpoBaHHs, a [NPUMEHSIONIEMY IIPaBO NpEAOCTABIAETCS
BO3MOXXHOCTb M [IPABO KOHKPETH3HPOBATE abCTPAKTHBIE TOHATHS, YIOTPEOSIEHHEIE
B 3aKOHE,

HeobxoanMocTh B IpaBOBOM YperyJlHpOBaHHY MOXET BO3HUKHYTE H [OCHE
H3JaHHA 3aKoHa. Ecnu Takas HeoOXOAHMMOCTb YK€ CYIIECTBOBAa HAa MOMEHT
MOATOTOBKH W NPOXOX/EHHS 3aKOHONPOEKTA, H 3aKOHOAATENE [10 HEAOCMOTpY €€
He 3aMeTHJ, Npoben Ha3LIBAETCS «HENPOCTHTENbHBIM», «HenpocTHTenbHBINY
npobesi CyIEeCTBYET M B TOM CNydae, KO NpPH H3JaHHH aKTa UTHOPHPYIOTCS
NpaBujla 3aKOHOJATENbHON TEXHHKH, B [IOCNEACTBHE 4ero norpeCHOCTh B
NPaBOBOM peryJdpOBaHHH OKa3bIBAETCHA OXBa4eHHOI HOpMaMH He IOJIHOCTERIO.

«IIpoctutensHeie» npobensl 0OHapY)KUBAIOT cebs B TeX BapHAHTAX, KOTAA
3aKOHOJATEeNlb HE CMOTr NO PasNMYHEIM INPHUYWHAM pPasr/AAETh HWIH [IPEIBHAETH
1I0Tpe6HOCTH B IPABOBOM PErYJIHPOBAaHMH.

Tak xe Heo6XomHMMO OTMETHTb, YTO CYIIECTBYIOT AEHCTBHTENBLHBIE M
MHHMBIE ITpo0eNEl B 33aKOHOAATENBCTRE.

HercTBUTENbHBIN MTPOGEN - 3TO AeHCTBUTENBHOE OTCYTCTBHE HOPMBI NpaBa,
KOTOpass [OJDKHA pEryaMpoBaTh KOHKpPEeTHOe OOIIeCTBEHHOE COLMATIbHOE
OTHOILIEHHE, KOTOpOe He BXOAHWT B cdepy NpaBOBOr0 perynHposaHus. Ero
HeoOX0AUMO OTNHYATE OT MHMMOTO HIH Kaxywierocs rnpobena. JlefcTBHTENbHbII
npoGen MOXKET BO3HHKHYTh C CaMOr0 Hauana [paBOBOrO YPEryJIHpPOBaHHS WM
BCACACTBHE pPa3sBUTHA HOBBIX OTHOILUEHHiH, KOTOpBIE HE MOIJIH OBITH
MpeAyCMOTPEHb! 3akoHoAareNeM. MHUMBIM sBNsieTca mpoben, B ciyyae, Koraa
OMpeAeNIEHHBIH BONPOC HE PEryJIHpyeTcs NMPaBOM, XOTA, [0 MHEHHIO HEKOTODhIX
JIML, TPYHIBI ML, AOJKHBI OBITE YperyIHpoBaHEl HOpMaMH IpaBa,

MHuumele (xaxyiiecs) npoGensl BHITEKAIOT U3 MOHATHIH, KOrAa CYMTAIOT,
YTO OOLIECTBEHHOE COLMANBHOE OTHOWIEHHE NOMKHO OBITh YperylHpoBaHO

NMpaBoOBOi HOPMOH, XOTA Ha CaMOM JeJie OHO BooGIle HAXOAUTCS BHE TOli ciepsl,
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KOTopoe TipaBomM perynupyercs (moGoes, mpyx6a u T. 1m.). O6suHO, Takue

NPEACTABNCHHA XapaKTEPHBI [U1A Jioneit HecBeMyIMX B Ipase.
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1.3. IlIpnunHel nosiBieHns npoGeson

OCHOBHBIMH TIpHYMHAMH NpPOGENOB B 3aKOHOJATENHECTBE MOXKHO HA3BATH
CIENYIOLECE: HENMOJHOE UMM HETOYHOE H3A0XKEHHE HOPMAaTHBHO-TNPABOBBIX
NpeANHCaHHUi; HECOBEPUIEHCTBO 3aKOHOB W HEJOCTATKH IOPHIMYECKOH U
NpaBOTBOPYECKOH TEXHUKH; BBICOKAs AHHAMHYHOCTH OOILECTBEHHBIX OTHOLICHHIL,
OTHOCHTENbHAsA (KOHCEPBAaTHMBHOCTb» MpaBa [0 CpaBHEHHMI0O C AaKTHBHOIM
JANHaMHKOH 06LIeCTBEHHO-COLMANBHEIX OTHOLIeHHN; GeckoHeuHoe pasHoobpasue
peanbHOH JXM3HK; MOSBIEHHE HOBBIX OTHOIUEHHH, KOTOPEIE OTCYTCTBOBAJIM Ha
MOMEHT NMPHHATHA TOH HIIM HHOH HOPMEIL; B pe3yJbTaTe TOTo, YTO 3aKOHOJATENb He
cMor 0GBATE POPMYNHPOBKAMH HOPMATHBHOTO aKTA BCEX JKH3HEHHBIX CHTYaLHH,
KOTOpbIE TpeOyIOT NPaBOBOrO PETY/IHPOBAHHUS.

OrnuuutensHas depra mnpobena B NpaBe COCTOMT B TOM, YTO Te€
takTiyeckue 06CTOATENBCTBA, B OTHOLIEHHH KOTOPBIX OTCYTCTBYET KOHKDETHOE
HOpMAaTHMBHOE fpejnHicaHie, B o0leM M LENOM HNPaBOM YPEryJIHpOBaHBI:
3aKOHOJATENb BBIPAa3sHJI 3[€Ch CBOIO BOJIIO Hepe3 yperylHpOBaHHE aHaNOrHYHBIX
06CTOATENbCTB, 4epe3 ofuiMe HOpPMEI NpaBa, obOwme u OTpacieBsle NpaBOBbIe
NpHUHUMNEL. TakuM 00pasoM, npobensl mpexctasnsioT cofoif cBoero popa
«MpOMyCKH» B NPaBOBOM MPOCTPaHCTBE, B TKAHH HOPHAMYECKUX HOPM, KOTOpBIE
HEXKENaTeJbHBl M B TNPHHLHINE NOMKHBI OBITE MCKIIOYEHB! H3 OOIIEro npaBHia,
a[IeKBATHOT'O MIPaBOBOrO PEryIHPOBAHHSA COLIHANBHOI CepE.

IIpo6ensl MoryT 6BITh pasnauHBIMH. [Ipexae Bcero BBIAEIAIOT npobensl Bo
BPEM NOABIEHHUA: IEPBHYHEIE (NIEPBOHAYANBHEIE), BO3HUKIIHE B MOMEHT U3JaHuUsA
HOPMAaTHBHO-TIDABOBBIX  aKTOB, KaK IpaBUlO, B pe3yjibTaTe YIyIUEHHS
NPaBOTBOPYECKUX OPraHoB, M MocieAyiole (BTOPUYHBIE), MOSBUBILHEC HOCIE
H3[1aHUA IPABOBBIX AKTOB, B NpoOLiecce pa3BUTHs OOILECTBEHHBIX OTHOIIEHHIA.

[Ipobenbt Moryr 6miTh B 3akoHax, B yKasaXx INaBBl IOCYLAapcTBa, B

ITOCTaAHOBNCHHH MpaBHTENBCTBA, B HHCTPYKIUIHH MHHHUCTEpPCTBA. B coorBercTBHH
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CO CTPYKTYPO#i HOPM NpaBa BEIAENAIOT IPOGeN B IUoTese, mpoben B UCIO3HLHH,
ripobes B CaHKUHH,

B npununmune npobensl B mpaBe, Kak M cilydae [IOJHOM NpaBoOBOH
HEYpEerynHpOBaHHOCTH, [HOJDKHBI YCTPaHATECA 3aKOHOJATENEM IO Mepe HX
obHapyxeHus. OnHako, B CHIYy CHCTEMHOCTH NpaBa, TECHOTO B3aUMOAEHCTBHS
SNIEMEHTOB CHCTEMBI NpaBa, Mpoben B NpaBe MOXHO NMPEOAONETH €Il B MpoLecce
peanuialuy MpaBa, a MMEHHO - B TpoLiecce MpaBONpHMeHeHHs. BocnoiHeHune
npoGenoB B mOpae - 3TO chenuduyeckad Qopma (MeTOX) IPHUMEHEHHUS
ACHCTBYIOLLEr0 INpaBa, NpH KOTOPOM IOPHAMYECKOE JeJN0 pellaeTcs B
COOTBETCTBHM C BONeH 3akoHOJaTells, He HalleluleH, OJHAKO, BBIPAXKEHHS B
KOHKPETHBIX FOPHIAHYECKHX NpeaNHCcaHHsX,

Bonpoc o npobGemax B mnpaBe B IOpHAMYECKOHl HayKe BO3HHKAET
MPEUMYLIECTBEHHO B CBA3H C NPHMEHEHHEM M TOJIKOBAHHEM MPaBOBEIX HOpPM, a
TakKe MpPH PpEIIEHHH OOLIEMETONONOTHYECKHX 3afad [paBOTBOPYECKOrO U
NpaBONPHMEHHUTENBHOTO NpoLiecca.

IlpaBo 1m0 comepaHHIO €CTb COBOKYMHOCTH KOHKPETHO OMpENENEHHBIX
NIpaBuIl MOBEACHUA JIoaei.

TTonumanue noHaTHs NpoGen B 3aKOHe HITH MpPaBe LOCTATOMHO CIOXKHOE H
IOPUAHYECKOH IHTepaType HET OOHO3HAYHON €ro TPaKTOBKM, TaK Kak cMelIeHHe
(hakTHYeCKUX OGILECTBEHHBIX OTHOLUEHMUIA ¢ IPABOOTHOLIEHHAMH H, 0co0eHHO, UX
BIJIIOYCHHUE B IOHATHE NpaBa, 3aTPyAHAET yICHEHHE BONPoca o npobenax.

Onpenenss npaBo 4epes HOPMBI HJIH COBOKYIHOCTb HOpM, HeoOXoaHMO
obpaluaTh BHHMaHHe Ha IPUMEHEHHE paBa B 00ILEeCTBEHHBIX OTHOLICHUSAX,

Onuako, MHe 6Bl XOTENOCh OTMETHTE, YTO CYLIECTBYIOT JEHCTBHTENbHEIE H
MHHMEIE Ipo6enEl B Mpase.

Tak, neficTBHTeNnbHBIN NpoGes - 3T0 AeCTBUTENBHOE OTCYTCTBHE HOPMEI
MpaBa, perylupyloed KOHKPEeTHOe OBLIECTBEHHOE OTHOLIEHHE, B TOM Clyuae,
KOT/la TAKOE OTHOLIEHHE BXOAHT B C)epy MpaBoBOro perynuposanus. Ero ciexyer

OTJIHYATh OT MHMMOIO WM Kaxyllerocs mpoGena. JleiictBuTeNbHEl npoGen B
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NIpaB€ MOXET BO3HMKHYTh C Hayalla MpaBOBOIO PErY/IKHPOBAHUSA WM BCIENCTBHE
PasBUTHA  HOBBIX OTHOLUCHHH, KOTOpble HE MOIMH OBITh NpegycMOTpEHEI
3akoHonareneM. [IpoGensl B mpaBe OGBEKTHBHO BO3MOXHBL, a B HEKOTOPBIX
CJTy4asx mpocTo HensGexHsl. ©

BMecte ¢ TeM, meiicTByeT mpaBHNO, 4TO ecnu CyIIECTBYyeT mnpoben, To
HEJB3A Ha JTOM OCHOBAHHM OTKa3aTh B OQHLUUANBHON NpaBOBOH oOLEHKe
TNOBEACHUH JIMLl, OKA3aBIUMXCA B CHUTYalUWH, KOTOpas HaXOZUTCA B cepe
lIpaBoBoro perynuposanui. [Ipobnemartrka gauu opuUHANLEHOI IPABOBOI OLEHKH
CIIOpPHOTO NMPAaBOOTHOLIEHUS, NPexAe BCEro, cylaMH GyAeT paccMoTpeHa MHOIO
HUKe.

Taioke uMeeT 3HaueHHe U TO, 4TO mpaBo OIOCpelyeT He BCE OTHOILIEHHS
MEXIy NOABMH, a TOJbKO HauboJsiee 3HAYMTENBHBIE, NpPHHLMNHaNbHBE. Ho ¢
TEUCHUEM BpeMEHU OZHM COOBITHS MOTYT BEINajaTh M3 Kpyra ero AeiicTBus, a
ApPYTHE, HANPOTHB, BKJIIOYATECA B Hero. Ha rpaHsax conpukocHOBeHHs NpaBoBoii K

He NMPABOBOH Cep MOTYT BOHHKATH "Ienu", HEeCTBIKOBKH, npobernsl.

6. Kocor P.B. AkTyanbHble npoGnemsi TEOPHH TOCYNapcTBa H mNpara: yyeGHoe mnocoGHe.
Tam6o08, 2011. C, - 55
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InaBa 2. Ycranosienne u yctpanenne npoGesos

2.1. OtrpaHnyeHne Npo6e/ioB OT CMEKHBIX NMPaBOBbLIX ABJICHH

IlpobGensl B mpaee TpebyloT BHONHE ONpelNeNieHHbIX JelcTBHH oT
3aKOHOJATEI, Tak U OT NpaBoONpHUMeHuTens. [103ToMy Tax BaXHO OTIPaHHYHTE HX
OT TeX SBJCHHH B MpaBe, KOTOpEIE NEPEKPELIMBAIOTCA ¢ NpobeNaMH, YeM-To
HAlOMHHAIOT HX, CONpPHKacaloTCAd ¢ HHMHM, HO TpebyioT WHBIX meficTBuii. Tem
CaMBIM aKTyaJIH3UpyeTCs Bonpoc o6 ycTaHobneHHH npobenos. Bes ero pewenus
3aTPyAHHUTENBEHO NPHHUMATE MEPEI M0 NpeooNieHHIo npobena, H, Kak cle[CTBHE,
HeNb3s BECTH Peyb O €rQ BOCIIOMHEHHUH.

Heness nytate npoGensl B 3aKOHONATENHCTBE C TAK HA3bIBAEMBIM
KBaNMU(ULUMPOBAHHEIM MOJTYAHHEM 3aKOHOAATENS, KOTAa OH HaMEpEHHO OCTAaBJIIET
BOITPOC OTKPBITBIM, BO3AEPKHBAETCSA OT NPHUHATHA HOPMBI, [IOKA36IBAs TEM CAMBIM
HEXENaHHe ee NPUHMMATB, OTHOCA PELIEHHE AeNa 33 MpeAesbl 3aKOHOAATebHOH
cdepsr. CocTosiHue MPoGENBHOCTH B 3aKOHAX OTIHYAETCA TAKOKE U OT Tex cly4aes,
korja  3aKkoHOJATENb  OTHACT  pelUeHHE  BONPOCOB HA  YCMOTpEHHe
NIpABONMPUMEHHUTENA, KOTAa OH pacCYUTHIBAET, YTO €ro 3aKOHOMATENbHAS BOJI
OyZxeT KOHKpEeTH3MpOBaHa HHEIMY [PaBOBEIMH aKkTamy. B INpaKTHYeCKHX IIarax o
IPEONIONIEHNI0  MPoGeNoB B MNpaBe BO H36EKAHHE NPOM3BOJBHEIX pelIeHuii
HeJIoNyCTHMO cMelleHue npobena ¢ "owubkoii B npase”.’

IIpoGensl MOryT BeTpeuaThcs kak B 3aKOHAX, TAK M B yKa3ax TriaBel
TOCYAapcTsa, B MOCTAHOBNEHMAX IPABHTENBCTBA, B MHCTPYKIMAX MHHHCTEPCTBA.
B coorHomenuu co crpykTypoit HopM npasa pasnu4aioT npobensl B rumorese,
npoGensl B AUCTIO3ULIMH, IPOGEIE! B CAHKIIUM.

Henb3s mytate npoben B 3aKoHOmaTenscTBE C «KBaNnu(pHUIMPOBAHHBIM

MOJIMaHHUEM 3aKOHOHATENA», KOTia OH YMEIIUACHHO OCTABJIAET OTKPBITBIM BOIIpOC,

7 TeopHa rocynapcTsa u nipasa : yueGHoe nocobue / U.B. T puropeesa. - TamGos: Han-so Tam6. roc. TexH. yH- Ta,
2012.-¢c.- 139
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YKIOHACTCA OT NPHHATHS HOPMEI, BEIp@Kas 3THM HEXeNaHHe ee NPHHUMATh,
OTHECA pa3pelleHHe Neja 3a Mpeelib! 3aKOHOAATENbHOM ofnactu. [IpucyTcreue
mpobena B 3aKOHAX OTIAMYAETCA M OT CIy4aeB, KOrAa 3aKOHOAATENb MepeaaeT
PCUICHUE  BOTPOCOB HAa yCMOTPeHHe TMPUMEHAIOLIEr0 HOPMY npaBa H
PacCYNTHIBACT, UTO €ro 3aKOHOJATENBHOE TOXKeNaHHe OyAeT KOHKPEeTH3HPOBAHO
APYTHMH NpaBOBBIMH aKTAMH.

Yawe Bcero npoGensl B npase MyTaioT ¢ "TeMHOTOR" NIPaBOBBIX HOPM, MX
HCACHOCTRIO H COOTBETCTBEHHO IBITAIOTCA PEIINTh NPOGNEMY ITyTEM TONKOBAHHS
npasa. ONHAKO MO CYTH CBOeil TONKOBaHHE [aeT JAIIb TO, YTO CONEPIKUTCS B
HOPME, H HHYET0 HOBOTO B €€ COJiep)KaHHie IPHBHOCHTD He JODKHO.

B rmpakTHke mno npeogonenuro nmpobefa B mpase Bo H3GexaHuHe
HETIPABOMEPHOTO pEIICHHs HElPHEMNIEMO CMeIUeHHe npobenia ¢ «olMbKoi B
fipase». XOTs B HEKOTOPOM OTHOLIEHHH OHH MOTYT H COBNAcThb, MPUMEHSAIOLIEMY
HOpMY NpaBa He pa3pellieHO 3aHMMAaTbCH HCIpaBiCHHEM 3aKOHOLATeNbCTBa. OH
06s13aH CrienoBaTe eMy A0 TeX NOp, NOKA AAHHBI BOIMPOC HE YPETYAHPYETCH B
YCTaHOBJICHHOM 3aKOHOM NOPSAJIKE.

B Takom cnoxHoM nene, kax NpaBOTBOPYECTBO, TPYAHO H30EKaTh
BEPOATHEIX omHMOOK. B obuieM, «owmbka B mpaBe» o3Hauaer HEMNpaBUJIBHYIO
OLUEHKY peaJIbHO CYIIECTBYIOIUUX YCIOBUH M BHIpaKEHHE HA 3TOH OCHOBE He TOM
3aKOHOAATENbHOH BOJH, KaKylo Hafo GbUT0 61 OTPasHTh B HOPMaTHBHO-TIPaBOBBIX
aktaX. IIpu GnmsxoM paccMoTpeHuH «ommnbka B npase» OymeT UMETE MecTo B
Clyqae, Korja HOpPMOTBOpYECKMH OpraH OLIHGOYHO MOJATaeT, YTO KaKHe-THGO
B3aHMOOTHOILICHHS HE TMOANEeKAT IOPHAHYECKOMY BO3JEHCTBUIO; BO3IMOIKHO
000JTHCH KOHKPETHOrO NpaBa B Mpolecce ero NPUMEHEHHA; OHO0YHO OCTaBJAeT
PCIICHHE BOIIpOCA HAa YCMOTPEHHE NPHMEHSIONIEro HOpMy NpaBa; 3aKpennser
HOpMY, Oe3 e€ HeoGXoaUMOCTH.

Tyt xe xoTenock Gbl MOAYEPKHYTE, 4TO Npo6eNbl OTIHYAETCS OT OIIHOKH, B

TOM cClIydae, Korja gaHHbIe (bal(ml{ecxne B3aHMOOTHOILUIEHHA YpErynHpoBaHEI, HO
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B CHITy H3MEHCHHS BPEMEHH, HOBEIX MNOTPeOGHOCTEHl M HHTEpPecoB NpaBOBOE
YPerynupoBaHHe OKa3bIBaeTCA HEIPaBUIILHBIM.

IIpaBoBbie NOCNEACTBUA B Cily4asX KBANH(HIMPOBAHHOTO MOTYAHHS TAK 3KE
He HacTynawT. Ecin 3akoHonmareNb He NPOABMJ NONOXKHTENBHON BOJH Ha KX
perynnpoBaHne, 3TO BOBCE HE O3HAYAET, YTO OH NMPOSBHI OTPULATENLHYIO BOJIO
(370 KkacaeTcs, mpexne Bcero, AAMHHHCTPATHBHOTO M YTOJIOBHOT'O

3aKOHOJaTeILCTBA).
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2.2. YcTraHoBnenHe npoGesioB

Heo6xoauMocTs npHHATHA HOBBIX [TPaBOBBIX HOPM peAKO ObIBAET OYEBHIHA
cama no cebe. Yame tpebyrotcs mokasatenscrsa. Beg COBOKYITHOCTb [eHCTBHI,
AOKA3BIBAIOLIMX HAIH4YHe npobena, H COCTAaBASET OCHOBHOE co/iepiKaHHe
ACATENIPHOCTH MO YCTaHOBJEHHIO TipofeNa B 3aKOHO#AaTenbCTEe. B Xojle HaHHO}
NeATENEHOCTH HEOGX0IHMMO ONIPECNTHTE, MOXET JIH npeanonaracMas noTpebHOCTE
B NIPaBOBOM PEryJIHPOBaHHH SIBIATHCS MHHMOI, OfIpeJie/IeHHOH HeNpaBHAbHBIMH
OLUCHKAMH HCXOQHOM CHUTyalMH, peanbHa JM MOTPEGHOCT B HOpMax Tpasa,
obecreuyenHa 1M oHa CYWIECTBYIOLIMMH COLMANbHBIMH H 5KOHOMHYECKHMMU
YCIIOBHAMH XKU3HH, HMEIOTCS JIH HOPMBI, PEryNHPYIOIHE JaHHbIE obLecTBeHHEIE
OTHOLICHHA, KOTOPbIE HCKIIOYAIOT HajluKe Npobena, He SBNSeTCs I OTCYTCTBHE
HaHHOH HOPMBI «KBANHMUIHPOBAHHEIM MOTYAHHEM NpaBa», KOrAa 3aKOHOAATENb
HE TpOABUII OTPULATENHHOH BOJIM Ha PEryJIHPOBaHHE MAHHBIX (bakToB U cobbrTHii
NOCPEACTBOM NpaBa. b

YcranoBneHue npobenos He 3HAYHUT, YTO HX HeoOXONHUMO BBIHCKHBATE.
Yame Bcero obHapyxenne npobena BcTpewaeTes ma NpaKkTHKe, Korja
NPUMEHAIONIWH HOPMY TMpaBa CTANKHMBAeTCH © OTCYTCTBHEM HODMBI 3aKOHa,
MpaBOBOro HMHCTPYMEHTAa, KOTOpPBIE JOJKHEL PETYIHPOBATE €ro BO3HUKIIME
TNPaBOOTHOLIEHHA, OTBEYaTh Ha BCE BCTABILHE nepen HUM Bomnpochl, Jlns
3aKOHOAATENIA MOABNAECTCS HE OJHH, OTHENbHBI Cly4adl, a pAng BO3HHKLIMX
OTHOMWeEeHHH. TaxuM 06pa3zoM, B 0CHOBHOM IOpUJIHYECKas MPaKTHKA MHTAET HIEH O
CYLIECTBOBAHHH NPOGENOB M HEOGXOAMMOCTH HX ycrpaHenus. Kpurepuamu mis
YCTaHOBJEHHA NMPOBENIOB CAYXAaT: HEOBXOMHMOCTS NIPaBOBOTO peryaHpOBaHHUA, He
MPOTHBOpE'Ke TPEOOBAaHUAM NelCTBYIOILMX 3aKOHONATENECTRA 1 NPaBOBBIX HOPM;
Hay4HOH M NpaBoOBOH MOJMTHKU 3dKOHOJATeNA B BHJE KPUTEPHS ONpeneseHus

npobena; Bone rocymapctea Ha co3ganue HeOOXOANMEIX HOpM.

8 Yetsepuxon B.C. AIMHHHCTPaTHBHOE Npaso. - M.: Hopma, 2010. C. - 123
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HestensHocTs no  ycranopneuo npoGenoB HanmpsAMylo cBs3zaHa ¢
IIpaBOTBOPYECTBOM:  yCTaHOBIEHUe npobenoB u  ux ycTpaHeHHe |
1IPaBOTBOPYECTBO COOTHOCATCH MeXAy coBoif  Kak HENOE M ero YacTe;
HeOOXOAMMOCTE  BHECEHHs B KOMNETEHTHBIA  rocymapcTBeHHBIi oprax
MHHLHATHBB 06 H3AAHHH NIPaBOBOTO aKTa, KOTOpBI HOMmKeH ByeT HOBEIe, elme He
YPCrynupoBaHHblE OGILNeCTBEeHHEIe OTHOIICHHSA;  OCYIUECTBIEHHE MPOBEpPKH
00OCHOBAHHOCTH  3asIBJIEHHOrO 3aKOHOLATENEHOTO  MpeNoxKeHns; pa3paGoTka
POEKTAa  HOPMATHBHOTO aKTa, OQUUHANbHOE odpopMieHHe rumoTessl o
CYMECTBOBAHMY Mpobena, mocTpoeHus IYyTH €ro yCTpaHeHHS; OZHOBpPEMEHHOE
OKOHYATeNIbHOE YCTpaHEHHE M YCTAaHOBJEHHe npobena o3HayaeT NpHHATHe
HOPMaTHBHOTO aKTa.

Bo Bpems mpouecca ycramosnenus npobena obs3arensHo HCCIIEAYIOTCS
MaTEpHAIILHEIE, 0BLIECTBEHHEIE NPaBOBbIe OTHOLLEHHE, KOTOpBIE TIpeALIeCTBOBAIU
MOABICHUIO TOMY HJIM HHOMY HOPMaTHBHOMY aKTYy H TpebyioT ero U3JlaHHe,
COAepxaHHe JeficTBYIomero 3aKOHOZAATEeNbCTBA, [TPaBOTBOpYeCcKas HeATENBHOCTS,
TNIpaBONPHMEHHUTENbHAS TPAaKTHKA, COBOKYNHOCTb MpAaBOBOH [ICHMXONOTHU K
HIEOJIOTHH.

Ecnu paccmatpusats KKIYl0 yKasaHHyI0 obnacTe No3HaHMil, MoxHO
yOemuThCsa, 4To B OmHHX cepax npeumymecTsenHoe 3HavenHe OyAyT uMmeTh
METORB!  (POPMANIBHO-IOPHAHYECKOrD HCCIIENOBaHKi, B ODYrHX - KOHKDETHO-
COLIMOJIOTHYECKOToO.,

DopMaNbHO-IOpPUAMYECKHUii METOA  mpexctasiser  coboit  ocoByro
COBOKYIHOCTE CriocoGoB aHann3a u o6paboTky Bcero COAEPXKAHUA NEHCTBYIOLIEro
33aKOHONATENBCTBA. 32 OCHOBY B HAHHOM ciyyae OepyT uMCTO noruueckue,
A3BIKOBBIE a Takke abGCTpakTHbie CTOPOHBI, KOTOPBIE BBIPAXAIOT CTPYKTYpHEIE
3aKOHOMEpPHOCTH TpaBa. K (hopManbHO-rOpHAHYECKHM CpPeACTBaM MO)XHO OTHECTH
Croco0b!  TONKOBaHMs rmpasa, SaKIIOYEHHA IO aHANOTHH, OT GONBHIEro K
MEHBIIEMY H OT MeHbLIEro K GONBIIEMY, OT YacCTHOro K o0IIeMy, OT ycloBHif k

CIICACTBHIO U 06paTHO, 3aKNIOYEeHUA 110 IIPOTHBONONOXXHOCTH U Ap.
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IIpu ucnonb30BaHMK AaHHBIX cpencTs cinefyeT MMETh BBHUAY, YTO AAaHHEIE
PHEMBI M CDEICTBA HCMONB3YIOTCA B GONbILIEH CTENeHH NPH YCTAHOBNEHUM
HEMOMHOTE! OTHENBHBIX HOPM, HODMATHBHBIX aKTOB. AKTYaJBHOCTb H3aHHsA
npo6ebHOro 3aK0HA 0Ka3EIBAETCS B OCHOBHOM, COLIHOJIOrHYECKHMH CpPEICTBaMH.
Bce cpencTBa MoryT 6bITh mpuMeHeHb! I YCTaHOBJIEHHA KaK «O0O0BEKTHBHBIX»,
TaK M «CyOBEKTHBHBIX», NEepBOHAYAIGHBIX K NocneayiouMx npobesos.
«TexHuyeckue» npoGensl O6HAPYKHBAIOTCA TOJNBKO (opManbHO-I0rHIeCKUMH
cpeactsamMu. He Bce mpoGens! mMoryT 6bITh yCTaHOBREHB! Ha OCHOBE OYEBHIHO
BBIDQXEHHOIro TpeGoBaHMA HOpM mnpaBa. YacTo mnosBIseTcs HeOOX0AUMOCTB
00pallleHHs He TONBKO K OMHOM, HO M K HECKONLKMM HOpMaM MJIH KO Bceii
COBOKYITHOCTH HOPM, K MOTHMBY HX H3[aHHf, a HHOIJa Jaxe K OTpacieBbIM H
o6wKM npHHLKMnaM npasa. Bee TPUEMBI HCIOMIB3YIOTCS TOJNBKO COBMECTHO JPYT C
ApPYTOM 1 IOTIONHSAOTCS COLUONOrMYEeCKMMH HCCIIEeNOBaHHAME.

Cpens  0GBEKTOB  KOHKPETHO-COLMOOTUYECKHX METOROB M CpeiCTB
yCTaHOBNEHHA npobenoB ocoboe MecTo 3aHHMAaeT cynebHas H afIMUHHCTPAaTHBHAS
npaktuka. K MeTonaM KOHKpETHO-COLHOMOrHYEeCKoro UCCNEJIOBAHUS OTHOCATCS
Habmonenue, aHKETHPOBAaHHE, IKCIIEPUMEHT, HHTEPBBIOHPOBaHHE,
CTATUCTUMECKMH aHANW3, ONpOC, NPOrHO3UPOBAHHE. [Ipy  ycranosneHun
HECOBEPINEHCTRA MNpPAaBOBOTO aKTa HeoOXoauMo yCTa@HaBIUBATh, BXOAAT JIH
(akTHUeCKHe O6CTOATENHECTBA B 0GNacTs [IPaBOBOrO BO3feHCTBHA. IMeHHO 3TO

XapaKTEPH3yeT TBOPYECKUH XapaKTep NpaBoNpHMEHHTENbHOM NeSTebHOCTE.
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2.3 Ycrpanenue npo6Geson

B mpakruueckoii gmestenpHocTu CYWIECTBYET NPaBHIO, YTO €CIH EeCTh
npoben, To HeNb3s% Ha 3TOM OCHOBAHMM OTKa3bIBaTh B OQUUUANBHON NpaBoBoii
OLCHKe NPaBOOTHOLIEHHIA JIHL], OKA3aBLIUXCH B CHTyalllii, KOTOpasi PHCYTCTBYET
B cepe mnpasoBoro perynupoBanus. OCHOBHOIl M ecTecTBeHHBI yTh s
HMOJHOTO yCTpaHeHMs npobena - 3To NPUHATHE HOBO npaBoBol Hopmel. Ho 310
«OUCHB NONTHE MyTH», BEAb 3aKOHOLATENh HE MOMET HETIPEPLIBHO, B CPOYHOM
TNOpANke BOCHONHATL "ABIPEI" B npaBe, menaeT 3To OH NOCTENEHHO, ycTpaHas
CaMbl€ CYIIECTBEHHEIE H3 HUX.

Csoeobpasuie npumenenue fipaBa npu npobene 3akmouaercs B ToM, 4To
371€Ch HeoOXoaHMO;

a) YCTaHOBHTH, BXOAHT IH JNaHHOE 00CTOATENBCTBO B cdepy npasooro
PETYJMPOBaHHs, HYXKHO JIH HaTh eMmy TOPHAHYECKOE 3HAYEHHE M PaspelIuTh 1o
CYLLECTBY;

6) onpeaenuTs, MOXHO N AONMYCTUTH B AAHHOH OTPAC/IK NIpaBa HPHMEHEHHeE
KaKHX-THO0 HHAMBHUAYANTBHEIX IIPAaBOBBIX CPEACTB BOCHOJIHEHMS npoberna,
KOTOpEIE B fanbHeiuwieM GyayT npuMeHens: NOCNEHHX NOBCEMECTHO U HET JIM Ha
9TOT CHET CHELHANILHOTO 3anpenieHus 3aKOHOATENS;

B) 0OHapyXHTb HMeHHO TO NEpCOHANIEHOE IPaBOBOE CpEeACTBO, KOTOpoe B
AAHHOM  OTIpe/IE/IEHHOM cllyyae gBNseTes HaHIYYIIUM € TOYKHM 3peHus
lopuaudeckoro obecrnevenus BapeUpYIOIMXCS NOTpebHOCTelH coLuans ol KU3HHU,
3allHTE! MpaB, ¢BOOOJA M 3aKOHHBIX MHTCPECOB CTOPOH JaHHBIX OTHOLIEHHHA,
YKpENNeHus 3aKkOHHOCTH M npaBonopagxa.

Ilpobensl  BosmuKaroT mocTosHHO M ¥MX Heo0XONHMMO omepaTHBHO
BOCTIONHATB, npeononesats. s sTuX ueneii CYINECTBYET HHCTHUTYT MpaBOBOl
aHanoruM. MaHHeI Tepmun B [IepeBOAe C JIaTHHCKOro ob603HayaeT nojaoOue,

CXOACTBO, COOTHOILLIEHHE 4yero-nudo ¢ yem- jmbo. B JaHHOM Cllydae pe4ds HAET O

9 Teopua rocynapcrea u npasa / Heanos A.A., Usanos B.I1, - M.: IOunTH-fana, 2012. C. - 85
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CXONCTBE NPABOBEIX HOPM H PEryNHpYeMbIX MMM OTHOLIEHMiL. 3agava aHanoruu
3AKTIOYAeTCA B paspelleHHH CHTYalHMIo, He NPeayCMOTPEHHOH 3aKOHOM, TakHM
00pa3oM, KaKuM paspeiun 6pl eé 3aKOHOAaTeslb, CYAs O TOMY, Kak OH peillaeTr
ApYrue cxoxue curyauun. Heobxoanmo uto6e! 3akoHonaTens ycTpaHsan npoben, a
NPHMEHAIONIHH NPAaBOBYIO HOPMY - BOCTIONHSI €0 I npeojonesan. B ocHoy
AHANOrUH MOJIOXHAH NPEANONOKEHHE, YTO BCe TNPaBOBbIE OTHOILEHHS, KOTOPBIE
CXOAHBI MexRny coboii B OCHOBHEIX CBOMX NpH3HAKAaX M YepTax, pellaroTcs
OAnHakoBO. Ho NpH 3ToM 06s3aTensHBIM U HEOGX0MHMEIM YCIIOBHEM SBJISETCS TO,
4TO MNOJJIeXalHH paspellleHHI0 Ciyyaif, foJbkeH HETNPEMEHHO BXOZHTH B KPYT
PErYJHpYEMBIX NPaBOM OTHOLIEHUIT, ADYTHMH CclloBaMH, HaXoOMJcs B Mpepenax
IOPHIAM1ECKOro noss. AHanorus npaea aGcooTHO HENPHMEHHMA K MOPaJIbHBIM
OTHOLLCHHUAM.

IIpaBo ycrpanenus onpenenennoro npo6ena ocylLiecTBsETCS He MHAaYe Kax
B TpeAenax HOPMOTBOPYECKOH KOMIETEHLHH OpraHoOB, KOTOphlie OymyT
BOCMONHATE npoben. KomneTenTHsie HOpMEI 0603HaYa0T FPaHHUIbl KeATENBHOCTH
110 ycTpaHeHH:0 npobenos anst oboro opraua.

Hcxons u3 atoro, CIERYCT, YTO KaXABIH HOPMOTBOPYECKUil OpraH HajeneH
NIpABOM Ha yCTpaHeHHe MNpoGena B CBOMX COGCTBEHHEIX aKTax, H3JaHHLIX B
COOTBETCTBHH C €ro KommeTeHied. Kaxnpiii OpraH BMpaBe yCTpaHWTH Npober,
BO3HHKAIOUIUH 110 NPHYHHE MOABIEHHS HOBEIX COLUANbHEIX OTHOLIEHHI, KOTOpEIE
TpebyIoT npaBoBoro PETyTHPOBAHHA H OTHOCATCS K cepe AeATeNbHOCTH AaHHOTO
oprasa,

B 1opHcnpyeHuny BBIAESIOT TpH criocoba npeofoneHus npoGenos:

1) ananorus 3akoua;

2) cybcnnnapHoe npuMeHeRHe npaBa;

3) ananorus npasa.'’

10 Teopun rocynapctaa u npasa / Anexcees C.C., Apxunoe C.H. u ap. - M. Hopwma, 2011. C. - 367
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B ofwem Buxe atu Tpu cnoco6a YCTpaHeHHsA Npo6eNoB B npaBe CBOAATCH K
ABYM, Tak Kaxk CyOcumHapHoe NpHMeHeHHe 1IpaBa - 3TO pa3sHOBHAHOCTH AHANOIHH
3aKOHa,

B nepBoM cnyuae otsickupaercs u NPUMEHSAETCA CXOHast ¢ APYTHMH HOpMa
38KOHA HITH HHOTO HOPMATHBHOIO aKTa,

AHajiorus  3akoua TIPEACTaBIACT  CcOOOH  pemeHHe  KOHKpeTHOTO
TOPHIHYECKOTO fesia Ha OCHOBE HpaBOBOii HOPMBI, pacCUMTAaHHOMH He Ha NaHHEI, a
Ha CXOJHBIE CTyyaH,

AHanorus 3akoHa npeanonaraer coboneHns psja yciosuii:

a) HanuuKe obueii NpaBoBOH YperynupoBaHHOCTH JAHHOIO Clnyyvas,

6) otcyTcreHe agexBarHoil IOpHAHYECKOH HOPMBEI;

B) CYIECTBOBAHHE AHAJIOTHYHOI HOPMEI, T. €. HOPMBI, B THIIOTe3e KOTOpO
yKasaHbl OGCTOATENBCTBA, AHANOrMYHBIE TEM, € KOTOPBIMH CTOJNKHYICS
NpaBonpuMennTent. CXONCTBO IOpHAMYECKHX }akToB Kak pas M mozBojser
3a/ICHCTBOBAaTh AUCTIO3ULIHIO AHANOHYHO HOPMEI.

Cy6cununaproe npumenenue paBa - 3T0 crnoco6 npeomoneHus npobena,
Tipp KOTOPOM MpaBONpPHMEHHTEBHOE PCILCHHE NPHHUMAETCS Ha OCHOBE HOPMBI
U3 Ipyroit oTpacnu npaea.

AHanorus mpaea - 310 cHocob fipeonionenus mpobena, mpH xoTopom
NPaBONIPHMEHHTENBHOE PEILIeHHe NPHHUMAETCS Ha OCHOBE OGLIEro CMbICHA U JyXa
3aKOHOAATENLCTRA.

AHanorus npasa IpeacTaBnser coboii MeHee TOMHBI NpHeM peleHus
IOPHIOHYECKOrO Aena 10 aHaJoOrHH § lipennaraet cobirogenne cremylommx
YCJIOBMI:

a) HaTM4He obmes MPaBOBOH yperyNHpOBaHHOCTH JaHHOTG clyyas;

6) orcyTcraue anexparhoii IOpHAHYECKOIH HOPMEI;

B) OTCYTCTBHE aHAJIOTHYHO HOPMS5!I nipasa. !

11 Ceipbix B. M. «Teopua rocysapcrsa u npasa: YueGHHK 1uia By30B» - 3-¢ n3n, M.:3A0Q 10cTHunndopM, 2010,
C.113
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Kax yxe 6bin0 CKa3aHo, B OTOH CHTyauuu npasonpuMenHTens JOJDKEH
HCXOOHTE W3 CMBICTIA M IyXa 3aKOHOMATEJbCTRA. Ha npaktuke 310 o03nayaer
HCTIONIB30BaHHE NPHHLUMIOB - 06X, MEXOTpacneBsIX, OTpacieBbIX, MPHHLKIOB
MHCTHTYTOB, KOTOpHIE 3aKpenieHbl B NpaBe M TaKk HIH HHaYe OTPaKAIOT
3aKOHOMEPHOCTH MIPeAMETa H MEXAHU3MA NPaBoOBOro perynMHpoBaHus.

Ilox ananorweit sakowa, B YaCTHOCTH B Tpa){AaHCKOM 3aKOHOJaTeNbCTBE,
[IOHUMAaeTCs npHMeHeHHe K COOTBETCTBYIOLIEMY — OTHOLIEHHIO  3aKOHa,
PETYJIHPYIOINEro CXOAHBIE OTHOIIEHMUS. IpuMeHsATBCH NOMKEH TOABKO 3aKOH, a He
KaKo#-nmu60 HHoii HOPMATHBHBIH aKT, B TOM 4YHCJe Yka3 Ilpesugenta PO u
NlocTaHoBNeHHe [IpaBuTenncTsa PD. K 1HCTY CXOIHBIX OTHOCSATCS, HampHMep,
OTHOWIEHHA, BO3HHKAIOILHE M3 PErynHpyeMOro 3aKOHOM OHOTHITHOIO JIOTOoBOpa
(morosopa  nompsgHoro THIA, NIOrOBOpa, CBA3AHHOTO C  MONB3OBAHMEM
HMYILECTBOM, H T.II.).

llon  amanorueii paBa  3MeCb  MOHHMAETCH  NpHMEHeHHe K
COOTBETCTBYIOUIEMY OTHOLIEHHIO OBMMX Hayay H CMBICIA rpaxOaHcKoro
34KOHONATeNBCTBA C YYETOM TpeGOBaHHI] AoBpocoBecTHOCTH, pPasyMHOCTH H
CNIPaBENJIMBOCTH, KOTOPBIMM JOMIKHE] PYKOBOACTBOBAThECA CYOBEKTH! AAHHOrO
OTHOLLICHHS. AHANOTHA NpaRa MpHMeHsETCH NIPH HEBO3MOXKHOCTH MCIIOIB30BAHKUS
aHAJIOTHH 3aKOHa.

O6wmme Havana u cMeictoBoE Ha3HA4CHHE rPaXKAaHCKOTO 3aKOHOAATE/bCTRA
akperuiens! B cr. 1, 2 T'K. Kpome TOTO, NPH NpPHMEHEHHH AaHANIOTHH npasa
PaBOOXPAHHTENBHBIE OPraHBl OJMIKHEL NOJIE30BATECA M APYTUMH  O6IUMH
TIOJIOXNEHUAMH, ComepkamuMucs B K,

Tpebosauus AobpocoBecTHOCTH, PasyMHOCTH W cnpaBeAnMBoOCTH,
NpeabsBiAsgeMEle Kk cy6bekTam OTHOIIEHMH, moANajalOMX mox nelicTBhe
aHAllOTHM TIpaBa, ONpenesioT XapaKkTeép noBeAeHHS CyOBEKTOB =B Hepuon
BOSHHKHOBEHHA H CYLNECTBOBAHMA NaHHBIX OTHOWEHHi. "JloGpocoBecTHoCTh"
O3Ha4aeT (PaKTHYECKYIO YeCTHOCTE CYOBEKTOB B uX NnoBeneHnH, "pa3yMHOCTR" -

OCO3HaHHe MPaBOMEPHOCTH CBOEro NOBEACHHS, "CNIPaBeTUBOCTE" - COOTBETCTRHE
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TMOBEACHHSA CYyOBEKTOB FOCMOACTBYIOIUM B 001IECTBE MOpPANBHO-3THYECKHM |
HPaBCTBEHHKIM HOpMaM.

Ecnmu  xomnerenTusiii OpraH pelaeT fAen0 B COOTBETCTBHH  C
HPCANMCaHUAMH HOPMBI, perynupylomeli HauGonee CXOIIHblE (aHANOrUYHbIE)
OOILECTBEHHBIE OTHOIIEHH’S, TO B NAHHOM Chy4ae HMEET MeCTO aHaJOrus 3aKOoHA.
[lpu 3TOoM npuMensemas HOpMa IpaBa JaHHOE OTHOLIEHHE HEINOCPEeACTBEHHO He
perynupyet. OHa perynupyert apyrue, Ho 6im3KHe, poACTBEHHEIE OTHOMIEHHS.,

Bo Bropom, xorma ue OOHapy)KMBaeTCs Haxe H CXONHOI HOPMBI, JeJo
Pa3pElIaeTC! Ha OCHOBE U B COOTBETCTBUH C 00LIMM JYXOM, CMBICIOM,
IPHHIUHTIAMK NEACTBYIOLIETo NpaBa. AHaIOr|s Npasa - 3T0 NPUHATHE PEIEHUS 110
KOHKPETHOMY A€Nly Ha OCHOBE OOGLIMX NPHHUMIIOB M CMBICA npaBa. AHanorus
TpaBa MPUMEHAETCA TOrAa, KOrja NpH HanHduy npobena HEBO3IMONKHO nonobpars
CXOZRHYIO, aHAJIOTHYHYIO HOPMY IIpaBa.

HouatHo, uyTO0 B Takoit CHTyalUHH ocoboe 3HayeHHe npuobperaer
TIpaBOCO3HAHKE, IOPHAMYECKAd KyAbTYpa H NPOoeCcCHOHANTH3M cyzaeil. B Hay4IHOI
fTHTEpaType Bhliensetrcs eule cyGcumuapHas, Wi JMONONHHTENBHAA, AHAIOTHS.
Cy6cunuaprolt naspisaeTcss Takas dHANOTHA, KOTAa CyA OpH pPaccCMOTPEHUH,
HAIpUMep, Ipa)KAaHCKOro JeJia PUMEHSIET CXONHBIE HOPMBI H3 JIDYTHX OTpacnei
npasa (aAMHHHCTPaTHBHOTO, CEMEHHOT0, TpYA0BOTO, (PHHAHCOBOrO H T. I.).

Ilpumenenne npaea no amanormu B COBpEMEHHBIX TOCYJapcTBax
OTpPaHUYEeHO.

Huctutyr ananoruu me AeHCTBYET B yrosoBHOM npase, xoTa npobensl B
HEM TOXe BO3HHKAIOT, HO OHH YCTPaHAIOTCA 3aKOHOAATENbHEIM ITyTéM, Hanpumep,
B CTapoM YrojloBHOM KoJeKce He 6bUIo CTaTbH, INpexycMaTpHBaroLeii
OTBETCTBEHHOCTE 32 TOPTOBIIO JNIOJABMH, TOMIA KAK B HOBOM 3TOMY IOJIOKEHHIO
COOTBETCTBYET CT. 152 YK P®D. CnenosarensHo, npobes B 3aKOHOJATENECTRE Gh1T

HKBHAHPOBaH. CT. 245 HoBoro VK Pd IIpEAyCMaTpHBAET HaKa3aHHe 33 XKeCTOKOe
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obpallleHHe ¢ XMBOTHEIMH, TOrza Kak B CTapoM OHa OTCYTCTBOBana. 3HAYHT,
rnpoGest 3anonuew. 2

Cywecteylor u npyrue NpUMEPEL. B yronoBHOM npase amanmorus me
IPUMEHAETCA  MNOTOMY, 4YTO  JAaHHas OTpacib  mNpaBa  HMCXOAMT M3
OCHOBOMONAralomeN HAEH: HEeT MpecTyIUIeHHs Ges yKa3aHHA Ha TO B 3aKOHe.
Ilpectynnennem npusmaetcs  Tonnko TaKkoe JedHHE, KOTOpoe npAMo
fpenycmotpero VK, u cnenosarensho, yronmosmas OTBETCTBEHHOCTH MOYKET
HaCTYNUTh TONIBKO O 3apaHee OpeayCMOTPEHHOMY AeficTBrIO,

Haunas uges npusHana pcemu AEMOKPaTHYECKMMH NPaBOBBIMH CHCTEMaMHu
H 3alMuaer cBoboly NHYHOCTH. B 0CTaibHEIX OTPac/iiX NpaBa NPHMEHAETCH
aHanorust. Boobuue, npasosas aHanorns Bo3moxma BCIORY, rlie HEeT CEeIHAaNLHOrO
3alpenieHus.

Ilpumenenne npasa no awanoruu me O3Ha9aeT NMPOHM3BOJILHOTO peLIeHHS
KOHKPETHBIX Jen. Peiwlenue 3necs npHHuMaercs B COOTBETCTBHH C NPHHIMIAMH
3aKOHHOCTH M CHPaBeJIHBOCTH.,

Cobcrsenno rosops, npobiiema ycTpaHenus npoGenos B paBe 110-pa3HoMy
PEIIACTCA B PasfIMYHBIX OTPAC/IX 3aKOHOAATENbCTRA. DT oBycnosneno npexge
BCEro METOLOM yperyIMpOBaHMS TEX WITH HHBIX NpaBOOTHOIUEHAUI B TOM HIIH MHOI
OTPaC/IH MIpaBa, LEHHOCTBIO OXPAHAEMBIX 3aKOHOM OTHOILEHHH, npeaMeToM
perynuposaHus.

Heobxoaumo otmeruts Te YCIIOBUA, NP KOTOPBIX JOMYCKAETCA YCTPaHEHHUS
npobenos B npase.

Bo-nepsrix, mns ycramomnenus npobena HemocTaTOuHO 0bHapyXHTE
OTCYTCTBHE WM HEMONHOTY HopMm. ClemyeT nokasaTh HeoOXomumocTe Hx

CYWIECTBOBAHHUA B NEHCTBYIONIEH cHeTeMe npasa,

12 Xponamok B.H, «Teopua rocyaapctea npasa» VueGuuk ans BY3os, 3-e minanpe Aon. u ucnpabnenHoe.,
«Hureperinmny, "Omera-JI", 2012 1. C. -¢.- 75
13 Xponamok B.H. «Teopua rocynapersa u npasa» YueGuuk ans BY3os, 3-e waganue Jon. H HCnpaBReHHOeE.,
«Hntepcinpy, "Omera-J1", 2012 r, C. - ¢. - 76
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Bo-BTOpsix, Heo6xomumo YCTaHOBHTb, 4TO (HaKThl, NpPHU3BaHHEIE GBITH
YPETYNUPOBAaHHBIMH, HaXOHATCA B cdepe NMpPaBoBOro Bo3zeHcTBuA. [IpaBoBomy
BO3NEHCTBHIO  TIOABEPralOTCA  JIHIUL  Te OOILIECTBEHHbIE  OTHOLLEHHS,
PETY/IMpOBaHNe KOTOPBIX 0O6BEKTHBHO BOIMOXKHO, SKOHOMHUYECKH H HNOJUTHYECKH
Heobxommumo.

B-TpeTbux, HyxHO NOMHHTS, ITO B KOXIOM OTAENBHOM Cllyyae MpHMeHeHHe
ReHCTBYIOWHX HOPM K HENPEeAYCMOTPEHHEIM MMH (hakTaM HIIH HENPUMEHEHHE
HOpM, (aKTH4ecKH yTpaTuBLINX CHITY, NOIDKHO OBITh KOHKPETHO H YeTKo
OnpelieNICHO 3akoHONaTenbCTBOM. B uHTepecax 3akoHHOCTH TpebyeTcs ueTkad

PerilaMeHTalA yclioBHH H obacTy HCTIONB30BAHMA aHAIIOTMH 3aK0HA H ITpasa.
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3aknouenne

W3 Beero Bhie ckasaHHOTO, MOXHO CReNaTe BBIBOM, YTO MOHUMAaHHE
NOHATHA Npobena B 3aKoHe WM MNpaBe JOCTATOYHO CJIO)KHOE H B IOPHAMYECKOL
ATEpaType HET ONHO3HAYHOH €ro TPaKTOBKH, TAaK KaK CMeLICHe thaxTHYeckx
OOLIECTBEHHBIX OTHOLLEHHI C NPaBOOTHOIIEHHAMH H, 0COOEHHO, HX BKJIIOYEHHE B
TIOHATHE 1IpaBa, 3aTpyAHSET YsCHEHHE BOTIpoca 0 nipobenax.

I'oBops o npo6ene B npase kak o HemonHoTE ACHCTBYIOIMX aKTOB, HEb3s
KOHCTATHPOBATb HEMONHOTY 3aKOHA, €CNH [OHUMATh e KaK HECOOTBETCTBHE
COAEPXaHHs, JIOTHYECKOro CMEIC/Aa H GYKBAaNBHOrO CMBICTIA, BBIPAXKEHHOIO B €ro
TEKCTyalbHOH (opme, YCTPAHAEMOTO [yTEM TONKOBAHMS,

Ycranoenenue mpoGena [IPECNCYET NPONOIKEHHE lieNielt TONKOBaHMS Ha
HOBO# CTYNIEHH JIeTAIH3aIHH. IIpu ycTaHOBNEHHM HEMONMHOTE! AKTOB HeobxoauMo
ONPENENATE, BXOAT M (aKTHYECKHE OGCTOATENHCTBA B cdepy npasosoro
BO3NEHCTBHA. UMmeHHO 3T0 XapaKkTepH3yeT  TBOpYeCKHH  xapakTep
NPaBONPUMEHHTENBHOM NeATENBHOCTH.

B Hame Bpems Bce nacToifuupee MpoABNAET ceba HeoGXOAUMOCTE BBeaeHUs
HOBBIX HOPMAaTHBHO-NPAaBOBEIX peLIeHHH B 3aKOHOJATENbCTBO, MOPOMISHHAS
U3MCHEHHEM OOIIECTBEHHOM XU3HM, HOBBIMH notpebHOCTAMH 0BIIECTBEHHOIO
Pa3BHTHA (IKOJIOTHYeCcKas 6e30MacHOCTb, PHIHOYHbIE OTHOIEHHMS | T. a.).

Hna 3axoHomaTens Beerma aKTyallbHO BBIABHTE, YNIOBUTH, OTHICKATh NPaBO B
KM3HH H OTPENENHTB, IOKPHIBAET JIM 3aKOHOAATEILCTEO BBISIBJIEHHOE NPaBO HNH B
HEM NPHUCYTCTBYET Npoben u HeoGXoaumo MPHHATH HE3aMe/UIHTENbLHEIE MEpEI 110
H3/1aHUI0 HEOOXOAUMBIX 3aKOHOAATENBHBIX AKTOR,

Heobxonumo oTMeTHTs M Texmmueckue HEAopaboTKH mpoliecca H3maHUs
3aKOHA: XaOTHYHOCTh B (HOPMHpOBaHHH 3aKOHOJATeNbCTRA, HeOoNpaBAaHHAs
NOCNIEIHOCTE B NMOATOTOBKE IPOEKTOB  BAKHEIX NpaBOBBIX  peINeHHIA,

HrHOpHpOBAaHHE  BEIPaGOTAHHBIX  NPAKTHKOM NpaBOTBOPYECTBA  NpPaBHN
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3aKOHOMATEeJNIBHOH  TEXHMKHM,  HENOCTaTK¥ B IVIRHHPOBAHMH  IpaBo-
NOATOTOBHTENBHOM PabOTHI U T. 1.

Bo MHorux ciyyasx 3akoHOmpoekTsI roToBsTCS Hacnex, 6e3 BAYMUYHBOIA,
BHHMaTeNbHOH NpopabOTKH HOPMATHBHEIX NOKYMEHTOB, aHAIH3a NPOTrHO30B
addeKkTHBHOCTH, COOTBETCTBYIOILIHX 3KOHOMHYECKHX, (HHAHCOBEIX,
OKOJIOTHIECKHX M HHBIX pacyetoB. He pemku ciyuau, xorma I ocynapcTBeHHast
JlyMa 3a ONMH HEHb NPUHMMAET HECKONBKO 3aKOHOB. To OTpaXkaeTcsi Ha
PaBOBOM  Ka4eCTBE  3aKOHA,  YMEHBIIAET  MpPECTIK  3aKOHA,  ero
001me06s3aTeNEHOCT,  CHOCOGCTBYeET ONpaBAAHHIO JJIA WTHOPHUPOBaHHUS W
HapyllleHHs HOpPM IipaBa.

B 3akmoyeHus xorenocs 6k OTMETHTS, YTO npoben B 3aKOHOAATENbCTBE -
9TO OTCYTCTBHE HOPMBI B paBe Kak TakoBoii. ITpo6nema eme obocTpsieTcs H TeM,
1TO Takee OTCYTCTBHE HOPMBI MpaBa BCerIa OGHapyKHBAaeTCA B CAMBIL
HEMOAXOAALIMH MOMEHT: KOIAa BO3HMKAeT HacyllHas noTtpebHOoCTE B
YPETY/IMpOBaHHA  NpaBoOTHOUICHHH. CriefloBaTenbHo, OCHOBHaA Harpyska
BOCIIONHEHHS  mpo6enoB  npuxomutes  Ha OpraHel,  NPHMEHSIONIHE
3aKOHONATENLCTRO, TIPEX/IE BCETO Ha CYIbL

Koneuno, B rocynapctsax He GbiBaeT 3akoHomarenscTea Ges npobenos, HO
pewats npobneMy umu, XoTs Gbl, CY3UTH paMKH ee OTPHLATENBHOI'0 BO3/EHCTBHSA
MOXHO MyTeM CBOEBPEMEHHOIO pearHpoBAHHA 3aKOHOMaTels Ha pa3NiyuHEEe
M3MCHEHUA OXBATHIBAEMBIX MPABOM OTHOLIEHMH, HA BO3HHMKHOBEHHE HOBBIX
OTHOWIEHWH H yNpasJHeHWe CTaphIX. CBOEBPEMEHHOCTE BBEHEHHA HOBBIX
TIPABOBBIX HOPM M HEZROMYIUEHHE OLIKGOK - CyLIECTBEHHbIE (hakTOpEl peleHus

AaHHOW npobJieMsl,
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